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ABSOLUTE LIABILITY 
By Fred. S. Knight. 

As Financial Responsibility acts have for their purpose the protection 
of the public, the indorsement under such acts contains the provision that 
the insurer shall be absolutely liable to an injured person who obtains 
judgment against the assured. If a company is absolutely liable to the 
judgment creditor of the assured, what rights, if any, has the assured in 
the policy where he has not paid the judgment taken against him by the 
injured party’ The answer of the New Jersey Supreme Court in 
Nakonieczny vy. Commonwealth Casualty Company, 167 Atlantic 213; 81 
Insurance Law Journal 963, was that the insurer was liable to the insured 
for the amount of the judgment taken against him. 

The Commonwealth Casualty Company issued an automobile liability 
policy to Andrew Nakonieczny, which policy contained the New Jersey 
Financial Responsibility indorsement. Suit was brought against the 
assured to recover for personal injuries alleged to have been sustained 
in a collision which occured by reason of the ownership and use of his 
automobile. ‘he insurer refused to defend the suit and subsequently, 
judgment was taken against the assured. Without paying the judgment 
the assured sued the insurer to recover the amount of the judgment. De- 
fendant insurer moved for a nonsuit on the sole ground that it had not 
been shown that the judgment had been paid by the plaintiff. The 
motion was denied and plaintiff had judgment. 

In sustaining the judgment in favor of the plaintiff, the Supreme 
Court of New Jersey stated that the word “indemnity” or the phrase 
“to indemnify” nowhere appeared either in the policy or in the indorse- 
ment. The court pointed out that the policy as amplified by the indorse- 
ment contained provisions (1) “to pay all sums which the assured shall 
become liable to pay” as a result of the ownership and use of the auto- 
mobile; (2) “that the liability of the company under the policy shall be 
absolute whenever loss or damage covered by the policy occurs”; that 
(3) “the satisfaction by the insured of a final judgment for such loss 
or damage shall not be a condition precedent to the right or duty of the 
company to make payment on account of such loss or damage”; and (4) 
that “upon the recovery of a final judgment against the insured for such 
loss or damage, the judgme nt creditor shall be entitled to have the insur- 











ance provided by the indorsement applied to the satisfaction ot the 
judgment.” From such provisions, the court concluded that the contract 
afforded protection against liability and entitled the assured to sue the 
insurer after a final judgment had been recovered against him on a claim 
covered by the policy, and that such right to sue and recover was not pre- 
cluded by the fact that the assured had not paid the judgment. 


If the assured without paying the judgment recovered against him 
may recover the amount of such judgment from the insurer, what has 


become of the absolute liability of the insurer to the injured judgment 
ereditor of the assured ? 


DESIGNATION OF BENEFICIARY 


In an interesting decision in Levy et al. v. New York Life Insurance 
Company, 205 New York Supplement 377; 81 Insurance Law Journal 
811, it was recently held that the executors of the estate of an insured 
are bound by the insured’s act designating his wife and children as 
beneficiaries in place of his estate, and ‘that the insurance company cannot 
be required to pay the proceeds of the policy to such executors where 
payment has been made to those designated by the insured, although 
the policy was not delivered to the insurer with such designation as 
required by the terms of the policy. 

A policy issued by the defendant in which the wife of the insured 
was named as beneficiary, contained a provision that the insured might 
at any time change the beneficiary provided the policy was not then 
assigned, and that every change of beneficiary must be made by wriiten 
notice to the company, accompanied by the policy for indorsement of the 
change thereon by the company, and unless so indorsed, the change should 
not take effect. On August 4, 1930, by indorsements thereon, the 
policy was changed so as to be payable to the insured’s executors, 
administrators or assigns. On January 3, 1931, the insured executed one 
of the printed forms of the insurer, wherein, he stated that the beneficiar- 
ies were to be his wife and three children in equal shares. ‘The document 
was received by the insurer through the mail on January 28, 1931. The 
insured died one day after the receipt by the company of the form. 
One of the executors of the insured refused to deliver the policy for 
indorsement of the change of beneficiary. Thereafter, on July 22, 1931, 


the insurer paid the proceeds of the policy to the wife. ‘The insured’s 
executors brought suit on the policy. 


In reversing the judgment in favor of the plaintiffs, the New York 
Supreme Court, Appellate Division, First Department, stated that in 
view of the fact that the estate of the insured was named as beneficiary, 
the insured in naming his wife and children as the ones to receive the 
proceeds was not changing the beneficiary as much as designating a 
beneficiary, and that in so doing the insured should not be bound to a 
strict compliance with the provisions of the policy, calling for the delivery 
of the same to the company with the change of beneficiary. The court 
further held that the executors were bound when it was shown that the 
insured clearly intended that his wife and children should be the bene- 


ficiaries and did all that was necessary or that he could do to accomplish 
that result. 


Sun Life Assur. Co. of Canada v. Coker 


SUN LIFE ASSUR. CO. OF CANADA v. COKER. No. 4—3016. 
Supreme Court of Arkansas. June 12, ‘1933. 
Rehearing Denied July 10, 1933. 

61 Southwestern Reporter (2d) 447. 


1. INSURANCE. 
In suit on group policy for disability, evidence held to support finding that 
insured became disabled during insurance coverage. 


(For other cases, see Insurance, Dec. Dig. § 665[5].) 
2. INSURANCE. 

Generally, it is question for jury to determine whether insured is disabled, 
nature of disability, where it commenced and its duration, whether total and 
permanent or otherwise. 

(For other cases, see Insurance, Dec. Dig. § 668[11, 13].) 

3. INSURANCE. 

Insured could maintain action for breach of group policy providing that first 
monthly payment was not due till six months from date of total disability though 
he commenced suit. on date iess than six months from date of total disability, 
where insurer denied liability within that time. 

(For other cases, see Insurance, Dec. Dig. § 623[4].) 

4. INSURANCE. 

In suit on group policy issued to insured’s employer, insured was not required 
to prove that employer paid premium on group policy, since failure to pay was 
defense to be interposed by insurer. 

(For other cases, see Insurance, Dec. Dig. § 645[2].) 

5. INSURANCE. ar 

In suit on certificate of insurance issued to insured and group policy issued 
to his employer, insurance contract was established, though group policy was not 
proved where certificate stated terms and conditions of group policy, and insured 
had no access to group policy. 

(For other cases, see Insurance, Dec. Dig. § 665[2].) 

6. INSURANCE. : ; 

Statute relating to penalty and attorney’s fees, where insurer fails to pay 
within certain time, is highly penal, and should be strictly construed (Crawford 
& Moses’ Dig. § 6155). 

(For other cases, see Insurance, Dec. Dig. § 602.) 

7. INSURANCE. , onl 

In suit on group policy, assessing of penalty and attorney’s fees held not 
error, where insurer denied liability, enabling insured to sue for present value of 
all monthly installments agreed to be paid (Crawford & Moses’ Dig. § 6155). 

(For other cases, see Insurance, Dec. Dig. § 602.) 

8. INSURANCE. ee : 

Statute entitling insured to penalty and attorney’s fees becomes part of insur- 
ance contract (Crawford & Moses’ Dig. § 6155). 

(For other cases, see Insurance, Dec. Dig. § 238.) 

Appeal from Circuit Court, Pope County; A. B. Priddy, Judge. 2 a 

Action by Lee L. Coker against the Sun Life Assurance Company of Canada. 
Judgment for plaintiff, and defendant appeals. 

Affirmed. ’ es 3 

Hays & Smallwood, of Russellville, and Pryor & Pryor, of Fort Smith, for 
appellant. ; eo i . s 

R. M. Priddy, of Russellville, and Sam T. & Tom Poe, of Little Rock, for 
appellee. 

McHaney, Justice. 

____ Appellee recovered a verdict and judgment against appellant in the sum of 
31,864.36, with interest from January 4, 1933, at 6 percent. 12 per cent. penalty 
and attorney’s fee of $250, alleging a breach of a certificate of insurance issued 
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to him and a group policy issued to his employer, Missouri Pacific Railroad Com- 
pany, dated November 1, 1931, by which he was insured against total and per 
manent disability, in which event appellant agreed to pay him $36 per month 
for 60 months. The sum recovered was the then present value of the sum agreed 
to he paid monthly over said period. 

{[1, 2] A number of errors are assigned and argued for a reversal of the 
judgment, as follows: 

(1) That, if appellee were disabled within the meaning of the policy, his 
disability accrued before and existed at the date of the policy, November 1, 
1931, and that therefore he had no health or ability to be insured; in other words, 
that a fraud was practiced on appellant in obaining insurance, since no physical 
examination was required. This argument is based on the fact that appellee 
suffered an amputation of his right leg between the ankle and knee in 1926, and 
that he has had considerable trouble with the stump thereof since that time, and 
on the testimony of his physicians that for a number of months prior to April 
28, 1932, the date he finally quit work, and from which he claims total disability, 
he should not have done heavy work. On the other hand, the undisputed proof 
shows that appellee did actually work and was engaged in a gainful occupation 
for a long period of time prior to the issuance of the policy in this case and 
subsequent to the loss of his leg in 1926, as also since November 1, 1931. Under 
this state of facts the court submitted this question to the jury in instruction No. 
8, requested by appellant, which told the jury that the burden was on him “to 
prove by a preponderance of the evidence that he became disabled under the 
terms of the insurance contract ‘while such assurance was in full force and effect’ 
and not before or after the term of insurance coverage,” and, if he Tailed to do 
so, the jury should find for appellant. The jury found that he had discharged this 
burden, and we cannot say there is no substantial evidence to support the finding. 
Generally, it is a question for the jury to determine whether the insured is dis- 
abled, the nature of the disability, when it commenced and its duration, whether 
total and permanent or otherwise. Mutual Ben. H. & Acc. Ass’n v. Hunnicutt, 181 
Ark, 892, 28 S.W.(2d) 703; 29 C. J. 284. 

[3] (2) It is next argued that appellee failed to prove a breach of the con- 
tract of insurance, and that he cannot maintain this action for a breach thereof. 
This argument is based on the fact that suit was begun on September 30, 1932, 
a date less than six months from the date of alleged total disability, April 28 
and that under the contract the first monthly payment of $36 was not due to be 
paid until the expiration of 6 months from date of total disability, or 3 months 
from date of satisfactory proofs, whichever is the later date. A sufficient answer 
to this argument is that appellant denied liability within that time, and we think 
did so within the rule announced in Mutual Life Ins. Co. v. Marsh, 186 Ark. 861, 
56 S.W.(2d) 433. When demand was made on appellant to pay and perform the 
contract, it declined to do so, and in two letters to counsel for appellee stated that 
their records showed the coverage to be canceled on April 30, 1932, or had 
lapsed. This was tanfamount to a denial of liability. Furthermore, it was shown 
that a representative of appellant called upon counsel for appellee and had a 
conversation with him in which he declined to pay. Moreover, it filed an answer 
in this case long after the expiration of the 6-months’ period denying liability 
All of which amounted to a renunciation of the policy. 7Ztna Life Ins. Co. v 
Phifer, 160 Ark. 98, 254 S. W. 335. And, as we said in National Life & Acc. Ins. 
Co. v. Whitfield, 186 Ark. 198, 53 S.W.(2d) 10, 12: “The breach of the contract, 
the appellant company’s refusal to pay under its terms, and denial of any liability 
thereunder, gave the insured the right to sue for gross damages for such breach 
of contract, and the court has held that the measure of such damages 1s the 
present cash value of the past and future installments of the weekly indemnity 
based on the life expectancy of the insured.” So, when appellant denied liability 
because lapsed and refused to perform, a present right of action arose as for 
breach, and it was not necessary to await the expiration of the 6 or 3 months 
period. This issue was also submitted to the jury, and its finding is against 
appellant. 

[4, 5] (3) It is next contended that there is no proof that appellee’s employer, 
the railroad company, had paid the premium to appellant on the group or master 
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policy. It is not disputed that appellee’s premium was paid to his employer, who 
deducted it from his wages, and two premiums were paid by him after April. 
Without entering into a discussion of the question of whether the employer was 
the agent of appellant in this regard, we are of the opinion that this assignment 
is without merit; that failure of the employer to pay is a matter of defense, and 
no such defense was interposed or suggested. Appellee’s certificate was in good 
standing on April 28, 1932, and appellant does not suggest that it lapsed or was 
canceled until 2 days later. Ncr can we agree that the insurance contract was 
not established. The certificate itself stated the terms and conditions of the group 
policy in this regard, and the original policy was never in his possession, nor had 
he access to it. 

{6-8] The only other error assigned for reversal which we deem of sufficient 
importance to discuss is that of the allowance of penalty and attorney’s fee. It 
is argued that this is not a suit on the contract, but for damages for a breach, 
and that therefore the statute, section 6155, Crawford & Moses’ Digest, does not 
apply. We have frequently held that the statute is highly penal and should be 
strictly construed. National Fire Ins. Co. v. Kight, 185 Ark. 386, 47 S.W.(2d) 576. 
We are of the opinion, however, that the statute applies, and that the court did 
not err in assessing penalty and attorney’s fees. By its denial of liability appel- 
lant made it possible for appellee to sue for the present value of all the monthly 
payments agreed to be paid, instead of suing for the past-due installments. The 
measure of damages in either event is based on the contract. It is only the remedy 
that is changed by the breach. The appellee sustained a loss covered by the policy 
which appellant agreed to pay monthly. When it refused to perform the contract 
by making payment monthly, the law provides a remedy based on the contract to 
avoid a multiplicity of suits. In either event the statute applies, else the power 
would lie with the insurance companies in such cases to nullify the statute by 
refusing to pay and breaching the contract. As said by the late Chief Justice Hart 
in American Liberty Ins. Co. v. Washington, 183 Ark. 497, 36 S.W.(2d) 963, 964: 
“The statute becomes a part of the contract of insurance, and is cost to reimburse 
the plaintiff for expense incurred in enforcing the contract.” j 

Other assignments are argued which we have carefully considered, but fina 
them without substantial merit. We think no useful purpose could be served by 
discussing them, and to do so would unduly extend this opinion. The complaints 
made of the giving and refusing to give instructions are covered in what we have 
already said. 

\firmed. 


WEISS v. POLICY HOLDERS’ LIFE INS. ASS’N. Civ. 821. 
District Court of Appeal, Fourth District, California. June 9, 1933. 
23 Pacific Reporter (2d) 38. 
1. INSURANCE. 

In action upon benefit certificate, judgment against insurer held supported by 
findings of fact (Civ. Code, §§ 452a-453). 

Findings of fact were that insured was unable to read; that applica- 
tion was not read to her; that she was not asked any of questions con- 
tained in application as to her past or present condition of health; that all 
answers were written in application by insurer’s agent; that insured prior 
to signing application was affected with disease, but was unaware of na- 
ture of disease, and had no knowledge that she was suffering from any ill- 
ness, and did not know that any of answers in application related to her 
health. 

(For other cases, see Insurance, Dec. Dig. § 827.) 

2. INSURANCE. 

Insurer was estopped from setting up defense of fraud or negligence on part 
of insured in answering application questions for benefit certificate, where such 
fraud or negligence was on part of insurer’s agent (Civ. Code, §§ 452a-453). 

(For other cases, see Insurance, Dec. Dig. § 724[2].) 

3. INSURANCE. 
Insurer had burden of proving that at time insured signed application for 
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benefit certificate she knew she was suffering from physical disease and answered 
falsely (Civ. Code, §§ 452a-453). 

(For other cases, see Insurance, Dec. Dig. § 817[2].) 

4. INSURANCE. 

Beneficiary of mutual benefit certificate was entitled to money judgment on in- 
sured’s death and not limited to proceeds of assessment, where certificate pro- 
vided for general fund which must first be resorted to before assessment was pos- 
sible (Civ. Code, §§ 452a-453). 

(For other cases, see Insurance, Dec. Dig. § 791[1].) 

5. INSURANCE. 

Kule that insured retaining policy is estopped from setting up fraud of agent 
who took application did not apply to insured who was illiterate. 

(For other cases, see Insurance, Dec. Dig. § 141[4].) 

Appeal from Superior Court, Fresno County; S. L. Strother, Judge. 

Action by Harry Weiss against the Policy Holders’ Life Insurance Associa- 
tion. Judgment for plaintiff, and defendant appeals. 

Affirmed. 

Hugh Martin Young, Thomas W. Hughes, and Charles D. Warner, all of Los 
Angeles, for appellant. 

W. O. Watters and Fred J. Rogers, both of Fresno, for respondent. 

CAMPBELL, Justice pro tem. 

This is an action to recover upon a benefit certificate issued by the defendant 
on the life of Theresa Weiss. Plaintiff had judgment from which the defendant 
appeals. The benefit certificate, dated February 18, 1930, and delivered to Mrs. 
Weiss, was admitted in evidence; also a copy of her application dated February 
18, 1930, and proof of death of insured, dated the 11th day of October, 1930. It 
is conceded by counsel that the signatures on the several documents are true and 
correct and that all assessments and dues required to be paid under the policy had 
been paid. Defendant, by its answer, sets up an affirmative defense based upon 
the provision set forth in the application for the certificate and the condition there- 
to affixed, and particularly averred that the insured warranted the answers made 
by her in the application as to her health. Defendant further alleges that each 
of said statements were false and were known by the insured to be false. The 
trial court found in favor of the plaintiff on his complaint, and found further: 
“That it is true that endorsed on the back of said policy of insurance, is a copy 
of the application for membership signed by the said Theresa Weiss; that the 
said Theresa Weiss, at the time of the signing of said application, was an illiterate 
person, unable to either read or write. That said application was not read by her 
or by anyone else for her benefit, prior to her signing the same. That said appli- 
cation was prepared and all answers and statements therein given, were entered 
thereon by the appointed, qualified and acting soliciting agent of defendant. That 
at the time said application was prepared, the following questions were therein 
contained, and the answers appearing thereafter were then inserted, to-wit: ‘Q. 


? 


Have you consulted a doctor for any illness or ailment during the past three years: 
Answer on reverse of this blank—No. Q. Are you now in good health? A. Yes. 
Q. Have you ever had tuberculosis? A. No. Q. Have you knowledge that any 
physical or mental disease exists in your system? A. No.’ That each and all of 
the answers given to said questions were not given by the said Theresa Weiss di- 
rectly or indirectly, and none of said questions were asked of her by said agent or 
any other representative of defendant, and that said agent negligently failed and 
neglected through no fault of the insured, to ask said questions, and without the 
assistance or knowledge of the insured, entered therein all of said answers thereto 
negligently. That the said Theresa Weiss was not familiar with the nature o! 
said application and did not know the objects therefor, and never knew that said 
false statements had been entered in said application. That none of said questions 
were asked and none of said answers thereto given by the said Theresa Weiss, 
and at the time of the signing of said application, she did not know the nature - 
said questions or answers thereto given, and she never thereafter learned the 
nature of any of said questions or answers” 

And the court further finds: “That it is true that on or about the 26th day of 





Lite] Weiss v. Policy Holders’ Life Ins. Ass'n 787 


September, 1930, the said Theresa Weiss died from natural causes and not by sui- 
cide; that plaintiff made due proof of death of the said member to the defendant 
and at the time of said death, the said Theresa Weiss was in good standing under 
the terms of said policy and she had paid all sums due thereunder by her; and 
that she made no false statements, misrepresentations or concealment of any 
material fact in the application for membership, and at the time of her death, 
there was a sufficient number of policyholders in good standing in defendant’s 
association, to pay said sum of $1,500.00 upon said death.” 

{1] There is no conflict in the testimony, and it fully and completely supports 
the finding to the effect that the insured was unable to read; that the application 
was not read to her; that she was not asked any of the questions contained in the 
application as to her past or present condition of health; that all answers were 
written in the application by the agent of defendant, and that the insured did not 
know the nature of the contents of such questions or answers; that the insured, 
prior to signing the application was affected with a disease; that she was unaware 
of the nature of said ailment, and had no knowledge that she was suffering from 
any illness, and did not know that any of the questions and answers were in the 
application relating to the condition of her health. 

This disposes of appellant’s contention that the judgment was not supported 
by the findings of fact. 

Appellant next contends that the written statements made by the deceased 
member in her application for membership in defendant association were warran- 
ties upon which the association had a right to rely, and a failure of the warranties 
invalidated the application and benefit certificate. The defendant association is a 
mutual benefit association organized under and by virtue of the provisions of sec- 
tions 452a-453 of the Civil Code. The purpose of its organization is as stated in 
the sections noted: “Pay benefit to the nominee of a deceased member.” Members 
can be received into the association under written application containing a brief 
questionnaire designed to elicit from the applicant true information as to the con- 
dition of the applicant’s health and general physical condition, both past and pres- 
ent, as related to be on the date of the application. This application is an essential 
and vital part of the contract between the association and the member. 


{2, 3] Appellant contends that the deceased, Theresa Weiss, warranted the 
Policy Holders’ Life Insurance Association that the statements and answers to 
specific questions made in her application for membership in the association were 
truthful, whereas they were untruthful declarations concerning the matters about 
which they were made. Appellant cites a number of cases tending to support its 
contention. However, the cases cited by appellant are not authorities in the case 
at bar, for the reason that in those cases the fraud or negligence was on the part 
of the insured, or, if on the part of the agent, the insured was able to read and 
knew that the answers to the questions in the application were false. However, 
in the case at bar, the situation was reversed, and the fraud or negligence is not 
on the insured, but it is on the part of the agent of appellant company, and the in- 
surer is estopped from setting up a defense of fraud or negligence of its own 
agent. In Pacific Employers’ Insurance Co. v. Arenbrust, 85 Cal. App. 263, at page 
266, 259 P. 121, 122, the court says: “When an insured in good faith makes truth- 
ful answers to the questions contained in the application, but his answers, owing 
to the fraud, mistake or negligence of the agent filling out the application, are in- 
correctly transcribed, the company is estopped to assert their falsity as a defense 
to the policy. The acts of the agent, whether he is a general agent with 
power to issue policies, a soliciting agent, or merely a medical examiner for 
the company, are in this respect the acts of the company, and he cannot 
be regarded as the agent of the insured, even though’ it is so stipulated in 
the application. [Citing cases]” If it could be successfully maintained that the 
erroneous answer to a question contained in the application became warranties, 
it was incumbent upon the appellant to show that, at the time the insured signed 
the application, she knew she was suffering from physical disease that existed in 
her system. In the case of Chase v. Sunset Mutual Life Association, 101 Cal. 
App. 625, 281 P. 1054, 1055, the court says: “The material and controlling findings 
of the trial court in this case are those in which it is found that the insured was 
lot in possession of knowledge as to his condition such as would lead him to ap- 
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‘ 


prehend that his life or his health was seriously endangered. The evidence in the 
record is such as to justify the conclusion that up to and including the time he 
made application for life insurance he considered himself a hale, hearty man. * * * 
It appears that the heart affection might have existed for some period without 
the patient being aware of any serious condition. * * * While the unlikelihood of 
a patient in the condition the insured was in at the time of the operation having 
reached that stage of the disease without becoming aware of some serious ailment, 
is apparent, it is purely a matter of inference, as there is no direct evidence to 
support appellant’s contention that the insured knowingly misrepresented his c¢on- 
dition, or that the insurance company was misled by any conscious or intentional 
concealment on his part.” 

[4] Appellant next contends that the court erred in granting a money judg- 
ment to the plaintiff, and claims that under the by-laws and benefit certificate the 
beneficiary of the deceased, Theresa Weiss, was not entitled as of right to an ab- 
solute money judgment at law, but is entitled only to the pecuniary proceeds of an 
assessment levied in accordance with the terms of the by-laws upon the surviving 
members of the association, and cites a number of cases, the facts of which are 
foreign to the case at bar. In this case the contract between the parties was set 
forth in the certificate as follows: “This certificate is issued to Theresa Weiss by 
The Policy Holders Life Insurance Association, a corporation, hereinafter called 
the Association subject to the following terms and conditions: * * * The full 
amount collected on each death assessment shall be placed in the Benefit Fund 
and can be used only in payment of death claims. The death assessments can only 
be made upon the death of a Policy Holder in good standing, and then only when 
death claims have reduced the amount in the Benefit Fund below the sum of one 
dollar for each member in good standing in the Association. * * * It is understood 
and agreed that should more than amount necessary to pay a claim be collected 
from an assessment, the excess above the amount required to pay the death claim 
for which the assessment was made, shall remain in the Benefit Fund and there 
accumulate to be used in payment of further or other death claims for which no 
assessment shall be made.” This provision provides for the general fund, which 
fund must first be resorted to before an assessment is possible. In the cases cited 
by appellant, there was no provision for a general benefit fund. The question as 
to whether or not there is anything in the fund available for payment of this death 
claim is peculiarly within the knowledge of the appellant. Under the pleadings in 
this case the question of assessment is not material. 

[5] Appellant, in its reply brief, raises another point to the effect that re- 
spondent is estopped, by reason of the insured having received and retained the 
policy, from setting up the fraud or negligence of the agent who took the insured’s 
application. The case at bar does not come within the strict rule of the author- 
ities cited by appellant for the reason that the insured, being an illiterate person, 
could not read the English language. In McGuire v. Hartford Fire Insurance Co., 
7 App. Div. 575, 40 N. Y. S. 300, 304, the court says: “We are unable to assent to 
it as a proposition of law, and much less as a principle of equity, that an insurance 
company may relieve itself from responsibility for the fraudulent representations 
of its agent by imposing upon a blind or illiterate person the obligation of seeing 
to it, at his peril, that the agent has fulfilled his duty to himself and to the company 
by making out the policy according to the terms and conditions agreed upon.” 
When it is shown that the applicant is unable to read and write, the case does not 
come within the strict rule of Layton v. New York Life Insurance Co., 55 Cal 
App. 202, 202 P. 958, and other cases cited and relied upon by the appellant, for 
the rule does not compel the insured to do something which he cannot do. 

For the reasons above stated, the judgment is affirmed. 

We concur: Barnard, P. J.; Marks, J. 


RANGE et al. vy. MUTUAL LIFE INS. CO. OF NEW YORK No. 41257 
Supreme Court of Iowa. June 20, 1933. 
249 Northwestern Reporter 268. 
1. INSURANCE. 5 
Insurer, under application for life policy, dield not estopped from asserting 
rights because of change in applicant's health after medical examination and 


before delivery of policies (Code 1931, § 8770). 
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Application for life insurance policies contained provision that pro- 
posed policy shall not take effect unless and until delivered to and 
received by the insured, during the insured’s continuance in good health, 
and until the first premium shall have been paid. 

(For other cases, see Insurance, Dec. Dig. § 136[4].) 

2. INSURANCE. 

Under application for life policies, delivery during applicant’s continuance 
in good health and payment of first premium, /teld condition precedent to policy 
becoming effective. 

(For other cases, see Insurance, Dec. Dig. §§ 136[4], 137[1].) 

3. INSURANCE. 

3eneficiaries, claiming that life policies became effective, had burden to 
establish payment of first premium. 

(For other cases, see Insurance, Dec. Dig. § 646[4].) 

Appeal from District Court, Cass County; H. J. Mantz, Judge. 

An action upon two policies of life insurance, issued upon one application and 
in one transaction. The defense was that the first premium was not paid and 
the policies were never delivered. At the close of the testimony botl: parties 
waived submission to the jury. The jury was discharged and the cause submitted 
to the court. The court made findings of facts sustaining the defense, dismissing 
plaintiff's petition, and entering judgment against plaintiffs for costs. The plain- 
tiffs appealed. 

Affirmed. 

Superseding opinion, 243 N. W. 172. 

R. W. Cockshoot and Swan, Martin & Martin, all of Atlantic, for appellants. 

Gamble, Read & Howland, of Des Moines, for appellee. 

\NDERSON, Justice. 

A rehearing having been granted in this case, the former opinion ‘filed herein 
on June 24, 1932, and appearing in 243 N. W. 172, is hereby withdrawn. 

Appellants’ assignments of error, one, two, and four, do not comply with 
the rule of this court, No. 30, but we will briefly notice such alleged errors in 
the course of this opinion. The only error properly assigned is No. 3, and 
involves the question of the admission of the testimony of a witness, alleged 
to be incompetent, under section 11257 of the Code. 

The facts are not in dispute, but a brief statement thereof will be necessary 
to an understanding of our ruling on the questions presented. 

The defendant is a life insurance company with its principal place of business 
in the state of New York. At the times involved in the present case it main- 
tained a district office in the city of Des Moines, Iowa. and a local or soliciting 
agent at Atlantic, Iowa. Louie A. Range was a resident of Atlantic. On Octo- 
her 21, 1929, he made application for the policies of insurance here involved, to 
the defendant’s agent, Harold A. Miller. He was examined by the local medical 
examiner of the defendant company, who found and certified that he was a 
fit subject for insurance. The application, together with the medical examiner’s 
report and certificate, was forwarded through the Des Moines district office to 
the home office of the defendant company in New York. The application was 
accepted and pursuant thereto the policies in suit were executed on the 29th or 
20th of October, 1929, being dated, however, October 20, 1929. They were mailed 
irom the home office to the Des Moines office of the defendant company, and 
arrived in Des Moines on November 2, 1929. They were then mailed by the 
Des Moines office to the agent, Miller, and reached Atlantic on Sunday, Novem- 
ber 3, 1920. Miller was not at home on November 3, and did not chtain the 
policies from the post office until 8 o'clock a. m., November 4, 1929. Soon after 
Miller received the policies he went to the place of business of Louie A. Range, 
the insured, for the purpose of delivering the policies. He then learned that the 
insured had sustained serious bodily injuries on the evening of the preceding 
day. He did not deliver the policies and they were later returned by him to the 
Des Moines office of the defendant. It was stipulated during the triai that the 
policies were at all times in the manual possession of the defendant company. 
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The beneficiaries named in the policies were Ernest C. and Emma Range, 
parents of the insured. On the evening of November 4, 1929, Ernest C Range, 
father of the insured, and one of the beneficiaries named, called the agent, 
Miller, and offered to pay the premiums due upon the policies, but such offer 
was refused by the said agent. There is a clear implication in plaintiffs’ petition 
and a plain inference to be adduced from the record that the premiums were 
never paid. The answer of the defendant company expressly denied the pay- 
ment of the premium, and such denial is not controverted in any way, either 
by the pleadings or the record. 

The application upon which the policies were issued contained the following 
provision: “The proposed policy shall not take effect unless and until delivered 
to and received by the insured, the beneficiary or by the person who herein 
agrees to pay the premiums, during the insured’s continuance in good health 
and until the first premium shall have been paid during the insured’s continuance 
in good health; except in case a conditional receipt shall have been issued as 
hereinafter provided.” 

There is no claim that a conditional receipt was issued, and there is no 
evidence to support such a claim, if made ~ 

The record shows that Louie A. Range, the insured, was injured in an acci- 
dent in Council Bluffs, lowa, about 9 o'clock, on the evening of Sunday, Novem- 
ber 3, 1929, and that such injuries resulted in his death on November 7, 1929. 
The trial court included in its findings the foregoing facts and entered judgment 
dismissing plaintiff’s petition. From such ruling the plaintiffs—appellants—prose- 
cute this appeal. 

The main contention of appellants, and the only one properly assigned as 
error, is that the court erred in permitting the witness, H. A. Miller, to testify 
that the premiums due under the policies in suit were not paid to him. We will 
notice this alleged error later, and will briefly discuss at this time other auestions 
raised by appellants. 

[1] The appellants contend that the defendant is estopped from claiming any 
rights by reason of the change of health, of the insured after the medical exam- 
ination, and that such contention is sustained by the provisions of section 8770 
of the 1931 Code; and appellants cite Unterharnscheidt vy. Insurance Company, 
i60 Towa, 223, 138 N. W. 459, 45 L. R. A. (N. S.) 743, as sustaining this conten- 
tion. Neither the statute nor the cited case support appellants’ contention. In 
the cited case the premiums had been paid; and when the policy was received 
by the soliciting agent for delivery, the insured was in good health and remained 
in good health for several days thereafter. The facts are not at all comparable 
with the facts in the case at bar, and we distinguished that case in the later cas¢ 
of Hruska v. Prudential Insurance Company, 203 Iowa, 1165, 211 N. W. 858, 859, 
and also in Mickel v. Mutua! Life Ins. Company, 204 Iowa, 1266, 213 N W. 765 
In the Hruska Case we held that where the application contained an agreement 
that no obligation should exist under the policy applied for, until the policy 
was actually delivered, that such provision was an important and integral part of 
the contract under which the policy was issued; and that the parties had a 
perfect right to make such a contract and to provide that the policy should not 
be effective until the happening of an event, in that case the delivery of the 
policy; and that such contract must be upheld. In that case we quoted from 
Wilson vy. Interstate Business Men’s Acc. Ass'n, 160 Iowa, 184, 140 N. W. 860, 
as follows: “The contract then between the parties on which’ suit is brought, 
and upon which the minds of the parties met. is this: If we accept your appli- 
cation for membership, we will issue you a certificate of membership which shall 
not be effectual until after it is delivered to you, or which shall be effectual from 
the date of its delivery to you, while you are in good health and free from 
disability.” 

We held in the Mickel Case, 204 Iowa, 1266, 213 N. W. 765, 768, that: “It 
follows from what we have already said that an insurance company has a right 
to contract with an applicant that the policy shall not go into effect until delivery 
thereof to such applicant while he is in good health, but such provision is for the 
sole benefit of the insurer and gives to it the option to refuse to deliver the 
policy to the applicant, if he is not at the time in good health. In other words, 
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the insurer has the option of withholding the policy, in which event it would not 
go into effect, or of delivering it to the insured. If it accepts the latter alter- 
uative, the policy goes into effect at once, and the bar of the statute [section 
8770] precludes the insurer from setting up the contract as a defense in an 
ection thereon.” The foregoing is sufficient answer to the contention made by 
appellants. 

{2| In all of the cases cited by appellants as supporting their contention that 
the mailing of an insurance policy for delivery amounts to a legal delivery 
hereof, the premium had been paid, or the applications for policies did not 
contain a provision that the insured must be in good health at the time of the 
delivery of the policies. The policies in suit contained the provision to the effect 
that there would be no obligation upon the defendant company thereunder, 
unless and until the policies were delivered during the continuance in good health 
ot the insured, and the first premium paid. These were conditions precedent, 
and until such conditions were met there could have been no liability under the 
policy 

The next contention of the appellants, and the only one here seriously 

s that the court erred in permitting the witness, Harold A. Miller, to 

e as to the nonpayment of the premiums due on the policies, and the 

pellants insist that such testimony was inadmissible by reason of the provisions 
section 11257 of the 1931 Code. 

It must be noticed, in this connection, that there was an utter failure on the 
part of the plaintiffs to establish the payment of the first premiums, and, as we 
have said, this was a condition precedent to the taking effect of the policies. 
The burden was upon the appellants to establish the payment of premiums due. 
They utterly failed to meet that burden. It may be true that where life insur- 
ence policies containing recitals that the premiums have been paid, had been 
delivered, such recitals might be held conclusive or at least prima facie evidence, 
of payment, but we have no such situation in this record. We do not think that 
the witness, Miller, in this case is included in any of the prohibited classes 
under section 11257. The action was not prosecuted by or against any one in 
the prohibited class. The action was not brought by the plaintiffs as next of 
kin, assignee, legatee, devisee, survivor, or as a legal representative of the 
deceascd; but brought by the beneficiaries named in the policies, upon the con- 
tract of insurance. Shuman y. Supreme Lodge, 110 Iowa, 480, 81 N. W. 717. 
Aside from this, however, the introduction of the testimony of the claimed incom- 
petent witness was not and could not have been prejudicial. The record, at that 
time, was silent as to the payment of the premiums. Proof of such payment 
rested upon the plaintiffs. They failed to meet it. Such payment was a con- 

m precedent to the taking effect of the policies. On the other hand, it 
remains an undisputed fact that the policies were not delivered during the 
continuance of the good health of the insured. This was also a condition prece- 
dent: and a failure to meet either of these conditions would invalidate the poli- 
cies. 

It follows from what we have said that there was no error in denying recov- 
cry upon the policies in suit. The finding and judgment of the district court 
Was correct, and an affirmance necessarily follows. 

Affirmed. 

Kindig, C. J., and Mitchell, Kintzinger, and Stevens, JJ., concur. 

JETNA LIFE INS. CO. v. WYANT. 
Court of Appeals of Kentucky. June 2, 1933. 
61 Southwestern Reporter (2d) 50. 
2. INSURANCE. 

“Total disability,’ within disability provisions of life policy, does not mean 
absolute helplessness or entire physical disabilty. 

(For other cases, see Insurance, Dec. Dig. § 516.) 

3. INSURANCE. 

Insured is “totaly disabled” within life policy if unable to perform, in reason- 
able and practical way, all material acts of occupation or employment 

(For other cases, see Insurance, Dec. Dig. § 516.) 
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4+. INSURANCE. 

Verdict finding that insured, under life policy, was totally and permanently 
disabled within clause waiving payment of premiums, and requiring payment ot 
disability benefits, held supported by evidence. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 

Appeal from Circuit Court, Wolfe County. 

Action by Mida Wyant against the AEtna Life Insurance Company. From a 
judgment in favor of the plaintiff, the defendant appeals. 

Affirmed. 


Grannis Bach, of Jackson, and Crawford, Middleton, Milner & Seelbach, of 
Louisville, for appellant. 

Kash C. Williams, of Jackson, Leebern Allen and J. C. Lindon, both of 
Campton, and G. C. Allen, of Jackson, for appellee. 

THOMAS, Justice. 

Prior to, during, and following the year 1920, John A. Wyant, the deceased 
husband of the appellee and plaintiff below, Mida Wyant, was in the employ ot 
the Cumberland Pipe Line Company as a carpenter. In January of that year his 
employer procured from the appellant and defendant below, Aitna Life Insurance 
Company, a master insurance policy, insuring the lives of its employees in the 
sum of $500 each with certain rights and privileges whereby the insurance couid 
be increased, and later it was done to the amount of $1,000. The policy also 
provided that each employee by complying with certain provisions of the policy 
could take additional insurance on his life, and which could be annually increased 
until it reached the sum of $1,000, and which Wyant did, thus making the 
total amount of his policies the sum of $2,000. 

Wyant was a faithful, competent, and efficient laborer, and in perfect health 
so far as this record discloses, until a short time preceding January, 1925, when 
symptoms of appendicitis developed, and at that time it had become so advanced 
as to require an immediate operation. He was carried to a hospital at Winchester, 
Ky., where the operation was performed: but the physicians who did it discovered 
that the appendix had ruptured and the operation was followed by peritonitis, 
resulting in confining the patient in the hospital for several weeks. The incision 
did not heal and conditions soon developed requiring a reopening of it and the 
insertion therein of a draining tube, which was kept installed for a considerable 
time, but after its removal the wound continued to be kept open for the elimina- 
tion of pus, although for short intervals the aperture would heal over to be fol- 
lowed by another incision to let out the accumulated pus. Such condition continued 
until August, 1927, at which time he was found, on inquisition, to be a person of 
unsound mind and was placed in the State Insane Asylum at Lexington, Ky.. 
where he died, without ever being restored, on September 21, 1927. 

Plaintiff was the beneficiary in the insurance policies above referred to, and 
she filed this action in the Wolfe circuit court against defendant to recover their 
face value, although the policies were canceled some eighteen months before the 
insured’s death for failure to pay the premiums; it not being continued by the 
employer from and after some eight months following the appendicitis operation. 
The policies contained these stipulations: “If total disability of any employe 
entitled to insurance under the schedule of insurance contained in this policy 
begin before age sixty, and if due proof be furnished the Company after such 
disability has existed for a period of six months, and if such disability presuma- 
bly will during lifetime prevent such employe from pursuing any occupation for 
wages or profit, such employe shall be deemed to be totally and permanently dis- 
abled within the meaning of this policy. * * * Upon receipt of due proof of 
the Home Office of the Company of the total and permanent disability of any 
employees entitled to insurance under the schedule of insurance contained in this 
policy, the Company will waive further payment of premium for the insurance 
upon the life of such disabled employe and will pay immediately disability benefits 
in lieu of all other benefits provided for under this policy.” 

Plaintiff, therefore, bottoms her cause of action upon the proposition that her 
husband (who was 46 years old at the time of his death), while the policies were 
in full force and effect, became permanently disabled within the terms of the 
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inserted provisions of them and, because of that fact, the defendant therein and 
thereby waived “further payment of premium for the insurance upon the life” of 
her husband during such total disability, and that if he died without recovery 
therefrom the insurance was effective and collectible. The substance of the 
defense was a denial of that contention, but which in its essence was and is a 
denial of Wyant’s total disability within the contemplation of the inserted terms 
of the policies, and that was the only issue tried in the court below. The court 
submitted to the jury only that issue and directed it to return a verdict for 
plaintiff if it believed from the evidence that the insured became totally disabled 
as set forth in the policies while they were in full force and effect, and from 
which he later died, but unless it so believed a verdict should be returned for 
defendant. It found for plaintiff, and defendant prosecutes this appeal from that 
verdict and from the judgment pronounced thereon. 

[1] As grounds for reversal, counsel for defendant argue a number of alleged 
errors committed during the trial, chief among which is that their client was 
entitled to a peremptory instruction, since, as they contend, the testimony fails to 
establish such total disability of the insured as was contemplated by the policies. 
But, if mistaken in that, then they argue that the verdict of the jury so finding 
is flagrantly against the evidence. No objection is made concerning the instruc- 
tions given by the court to the jury, nor of any that was refused; the defendant 
not offering any, except a peremptory one one to find for it. Some criticism is 
made in brief of counsel of certain testimony given by layman witnesses intro- 
duced by plaintiff as to the physical condition of the insured following his appendi- 
citis operation and extending up to the time of his lunacy inquest and incarceration 
in the Eastern Kentucky Insane Asylum; but we are not inclined to regard that 
testimony as erroneous, since the witnesses were associates of the insured and 
had ample opportunity to observe his outward physical condition, as well as the 
effects of his ailment thereon, and we have frequently held such testimony to be 
competent. Sovereign Camp, Woodmen of the World v. Morris, 212 Ky. 201, 278 
S. W. 554; North American Accident Insurance Co. v. Caskey’s Adm’r, 218 Ky. 
750, 292 S. W. 297, and others cited in those opinions. 


It is true that we held therein, as well as in the case of Cincinnati, New 
Orleans & T. P. Railroad Co. v. Ross, 219 Ky. 824, 294 S. W. 460, that laymen, 
although associated with the one about whom the testimony was given, may not 
express an expert opinion concerning the existence of facts not open to their 
observation and which are obtainable only through scientific and expert knowledge; 
but the testimony complained of in this case was almost chiefly, if not entirely, 
of the former character, and there was an abundance of professional testimony 
sustaining the verdict of the jury. 

But defendant further.contends that such testimony was in the face of th< 
physical facts and from which it is argued that the verdict was flagrantly against 
the evidence and should be set aside for that reason, even though defendant was 
not entitled to the tendered peremptory instruction in its favor. That contention 
calls for a brief statement of the condition of the insured and of his acts and 
conduct between the tifme of his operation and of his incarceration in the asylum. 
After the first partial healing of the incision of the operating physician, deceased 
wrote his employer that he was very much improved and thought that he would 
be able to resume work by the 15th of May (1925). However, he was unable 
to do so by that time, but he did later accept a job painting for his employer, at 
which he worked some two or three weeks; but he was continually com- 
plaining during that time and suffering from his suppurating wound. Still later 
he undertook to perform some carpentering work for his employer, but after a 
short while he was unable to continue for the same reason. He then went with’ 
his brother-in-law to Florida where he remained for something like six months: 
but on each occasion when he undertook to perform any physical labor he was 
compelled to cease it for the same reason. He assisted in driving an automobile 
on the trip to Florida, and also drove it on his return trip; but during both of 
them he was still suffering from the incision in his side, so made by the operation, 
and which never permanently healed, nor was he ever healed internally. 

Following his return from Florida and with commendable determination and 
bravery he again undertook to perform some carpenter’s work on a public school 
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building at Jackson, Ky., and also again at Ravenna, Ky., he undertook to work 
at his usual calling: but on each occasion he was compelled to desist, and his 
associates in testifying in the case make it clearly apparent that upon each and 
every occasion that he undertook to perform labor it was done from the force of 
absolute necessity as well as at his peril, and that but for such necessity no such 
efforts would have been made by him. The professional testimony in the case, 
practically without contradiction, sustains such statements. There was also testi- 
mony that at some time during the period referred to the insured did some clerical 
work in the office of the circuit court clerk of Wolfe county and, perhaps, col- 
lected some school or municipal taxes, but every one who knew him, including 
his physician who attended him weekly throughout that period, stated that he was 
a completely disabled man. 

{2, 3] In the case of Equitable Life Assurance Society v. Fannin, 245 Ky. 
474, 53 S.W.(2d) 703, 704, we had under consideration provisions of a life insur- 
ance policy almost identical in phraseology with the ones here involved, and the 
facts with reference to the total disability of the insured were very similar in the 
two cases. We held therein that “total disability’ within the meaning of suc: 
provisions in insurance policies does not mean “absolute helplessness or entire 
physical disability,” and that “such a narrow construction is entirely out of har- 
mony with decisions of this court. Henderson v. Continental Casualty Co., 23° 
Ky. 93, 39 S.W.(2d) 209, and cases therein cited; John Hancock Mutual Life Ins 
Co. v. Cave, 240 Ky. 56, 40 S.W.(2d) 1004 [79 A. L. R. 848].” See, also, the 
cases of Continental Casualty Co. v. Linn, 226 Ky. 328, 10 S.W.(2d) 1079: Provi 
dent Life & Accident Co. Harris, 234 Ry. 358, 28 S.W.(2d) 40, and Travelers’ 


V 
Insurance Co. yv. Turner, 239 Ky. 191, 39 S.W.(2d) 216. Those cases, and others 
cited therein, construe such provisions to mean that the disability provided for 
therein is “total” and complete when the insured is rendered unable “to do and 
perform in a reasonable and practical way all material acts in the pursuit of the 
occupation or employment of the insured,” or, perhaps, in some cases, any othe: 
occupation for gain; and when that stage of disability is reached it is rendered 


of that degree and character indemnified against. 

[4] In this case the physical system of insured, according to the medica! 
testimony, became poisoned because of the rupture of his appendix and the con- 
sequent peritonitis, and that poison was never eradicated but continued to increase 
by degrees until his brain became affected, producing mental dethronement, and 
from the results of which he eventually died. At any rate, there was an abundant 
amount of competent evidence to authorize the jury to so find, which it did. We, 
therefore, conclude not only that the court did not err in overruling the offered 
peremptory instruction by counsel for defendant, but also that the verdict of the 
jury in denying the defense we have discussed was not flagrantly against the 
evidence 

\Ve are aware that claims of this nature are frequently asserted, and some 
times upheld by verdicts, when they were totally unfounded and are the resuit 
of fraud and collusion. But generally courts have but little trouble in detecting 
that character of case and to take such legal steps as may be necessary to pr 
vent the consummation of the fraud. However, if in some cases the fraudulent 
scheme should be successful because of the artful and ingenious methods em- 
ployed, it furnishes no ground for denying a claim as meritorious as this one !s 
shown to be by the uncontradicted testimony of undiscredited witnesses whos¢ 
statements are in perfect accord with observation and experience, and with no 
fact or circumstance to impair its credibility. 

No question is made about the insured waiving his right to collect total 
lisability benefits during his lifetime, or the right of his widow, as_ beneficiary 
under the policies, to collect their proceeds as death benefits, and such questions 
are, therefore, not presented and for which reason they will not be determined 

Perceiving no error prejudicial to the substantial rights of the appellant, the 
judgment is affirmed. 





Farley v. First Nat. Bank 


FARLEY et al. v. FIRST NAT. BANK. 
Court of Appeals of Kentucky. June 23, 1933. 
61 Southwestern Reporter (2d) 1059. 
1. INSURANCE. 


Although life policy provides that beneficiary cannot be changed except by sur- 
render of policy, change is valid where insured is unable to comply literally with 
requirements but does all he possibly can to effectuate change. 

(For other cases, see Insurance, Dec. Dig. § 587.) 

2. INSURANCE. 

Provision for return of policy to insurer and indorsement thereon of change 
of beneficiary is for insurer’s benefit and may be waived. 

(For other cases, see Insurance, Dec. Dig. § 587.) 

3. INSURANCE. ; 

Where merely ministerial acts of insurer’s officers and agents remain to be 
done, insured’s change of beneficiary will be effective, though formal details were 
not completed before insured’s death. 

(For other cases, see Insurance, Dec. Dig. § 587.) 

4. INSURANCE. 

Where failure to return life policy to insurer for indorsement of change of 
beneficiary was due to refusal of person in possession of policy to surrender it, 
insured’s letter before death directing change to named persons held sufficient to 
effectuate change. 

(For other cases, see Insurance, Dec. Dig. § 587.) 

6. INSURANCE. _ 

Named beneficiary in life policy providing for change of beneficiaries has no 
vested interest during insured’s life, but only mere expectancy. 

(For other cases, see Insurance Dec. Dig. § 586.) 

7. INSURANCE. boa i 

Where right to change beneficiary of life policy is reserved by insured, right 
is part of contract from inception, and may be exercised by insured at any time 
hefore his death. 

(For other cases, see Insurance, Dec. Dig. § 587.) 

8. INSURANCE. ’ . y aa 

Where insured reserved right to change beneficiary, his change of beneficiary 
from his estate to his children could not be set aside. by his administrator or 
widow. 

(For other cases, see Insurance, Dec. Dig. § 587.) 

Dietzman, J., dissenting. 


Appeal from Circuit Court, Calloway County. 

Suit by the First National Bank, guardian for Bernice Farley and others, 
against the Prudential Insurance Company of America, wherein W. G. Miller, 
administrator of the estate of O. B. Farley, deceased, and Mary B. Farley, widow 
of O. B. Farley, filed intervening pleadings. From an adverse judgment, the 
administrator and the widow appeal. 

Affirmed. 

Coleman & Lancaster and E. P. Phillips, all of Murray, for appellants. 

John G. Ryan, of Murray, for appellee. 

Rees, Chief Justice. 

The Prudential Insurance Company of America issued an insurance policy 
on the life of O. B. Farley on May 24, 1926, which provided that at the death 
of the insured the proceeds should be paid to his beneficiaries in 60 monthly 
installments of $100 each. The beneficiaries named in the policy were his then 
wife, Maybell S. Farley, and his six children. The right to change the bene- 
ficiary was reserved by the insured. The policy contained this provision: “Ii 
the right to change the Beneficiary has been reserved the Insured may at ant 
time while this Policy is in force, by written notice to the Company at its Home 
Office, change the Beneficiary or Beneficiaries under this Policy, such change 
to be subject to the rights of any previous assignee and to become effective 
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only when a provision to that effect is endorsed on or attached to the Policy 
by the Company, whereupon all rights of the former Beneficiary or Beneficiaries 
shall cease.” 

On August 7, 1930, by a rider attached to the policy, the beneficiaries were 
changed and the insured’s estate was named the beneficiary. Maybell 5S. Farley 
died, or she and her husband were divorced; the record not being clear as to 
what happened to the marriage relationship. In either event, O. B. Farley married 
the appellant Mary B. Farley on November 20, 1930. This union proved to be an 
unhappy one, and the parties separated in February 1931, and divorce proceedings 
were instituted. The insured died on March 15, 1931, a suicide. 

On Monday, March 16, 1931, the state agent of the Prudential Insurance 
Company received at his office in Louisville, Kentucky, the following letter: 

“Murray, Kentucky, March 13th, 1931. 
“Prudential Insurance Company of America, 

Newark, N. J. 

“Gentlemen: Please charge the beneficiary to policy #5440624, from my 
estate to my children, Oatman B. Farley, Jr., Joe Pat Farley, Mildred C. Farley, 
Bernice M. Farley, Austelle Farley and Burnett Keys Farley, sons and daughters. 
The amount to be paid in Sixty monthly installments, share and share alike or to 
the survivors. 

“Yours very truly, 
“Oatman B. Farley.” 

The First National Bank of Murray qualified as guardian of the infant 
children of O. B. Farley, and on April 18, 1931, brought suit against the Pru- 
dential Insurance Company to recover on the policy. W. G. Miller, administrator 
of the estate of O. B. Farley, and Mary B. Farley, the widow, filed intervening 
pleadings in which they alleged that the attempted change of beneficiaries was in 
fraud of the rights of the insured’s creditors and of the marital rights of the 
widow. The insurance company was permitted to pay into court the commuted 
value of the monthly installments payable under the policy, less the sum of 
$481.97 which had been borrowed on the policy by the insured before his death 
and the action against the insurance company was dismissed. On the motion of 
the administrator and the widow, the case was transferred to the equity docket, 
and on final hearing the circuit court adjudged that the letter dated March 12, 
1931, effected a change of beneficiaries and that the children named therein were 
entitled to the proceeds of the policy. The administrator and the widow have 
appealed. 

[1-3] The authenticity of the letter directing a change of beneficiaries is 
questioned, but the finding of the chancellor that it was signed and mailed by the 
insured is supported by the weight of the evidence. A few days before his death 
the insured consulted the local agent of the Prudential Insurance Company in 
regard to changing the beneficiary named in the policy, and the agent prepared a 
letter to be signed and mailed to the company’s state agent at Louisville, Ky. It 
was a copy of this letter signed by Oatman B. Farley that was received by the 
state agent at Louisville on the morning of March 16, 1931. The genuineness of 
the signature was attacked, but the weight of the evidence supports the appellee’s 
claim that it was the genuine signature of Oatman B. Farley. The policy did not 
accompany the letter, and the change of beneficiary was never indorsed thereon, 
but it is well settled that, although the policy of insurance provides that the 
beneficiary cannot be changed except by the surrender of the policy, yet, if the 
insured is unable to comply literally with the requirements, an attempted change 
will be recognized as a valid one, where it appears that the insured has done all 
that he could do to comply with the requirements. He will not be compelled to 
perform impossibilities. The provision requiring the return of the policy to the 
insurer and the indorsement thereon of the change of beneficiary is intended only 
for the benefit of the insurer, and may be waived by it; and, where all that 
remain to be done are merely ministerial acts of the officers and agents of the 
insurer, the change will take effect though the formal details were not completed 
before the death of the insured. Hoskins v. Hoskins, 231 Ky. 5, 20 S.W.(2d) 
1029; Twyman v. Twyman, 201 Ky. 102, 255 S. W. 1031; Daugherty v. Daugherty, 
182 Ky. 732, 154 S. W. 9; Vaughn’s Administrator v. Modern Brotherhood of 
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America, 149 Ky. 587, 149 S. W. 937; Manning v. Ancient Order of United 
Workmen, 86 Ky. 136, 5 S. W. 385, 9 Ky. Law Rep. 428, 9 Am. St. Rep. 270; and 
annotations in 36 A. L. R. 771. 

[4] A short time before his death O. B. Farley had delivered the policy in 
question to his brother, O. T. Farley, with directions to hold it in trust for O. B. 
Farley’s children. On the day he wrote the letter to the insurance company direct- 
ing a change of beneficiary, he requested his brother to return the policy to 
him, but his brother failed or refused to deliver it. Thus the insured’s failure to 
return the policy to the insurer was caused by the refusal of the person having 
custody of it to surrender it to him, and, since his efforts in every other respect 
were in substantial compliance with the requirements of the policy, they shouid 
be given effect. 

{5] The chief ground relied upon by appellants for a reversal of the judg- 
ment is the claim that the change of beneficiaries was in fraud of the rights of 
the insured’s creditors and of the marital rights of his wife. Under sections 654 
and 655 of the Kentucky Statutes, only premiums on a life insurance policy paid 
by an insured in fraud of creditors on a policy in favor of his wife, or other 
persons, may be recovered as an asset of his estate. Smith’s Administratrix v. 
Milton, 171 Ky. 819, 188 S. W. 877: Williams v. Harth, 156 Ky. 702, 161 S. W. 
1102; Morehead’s Adm’r y. Mayfield, 109 Ky. 51, 58 S. W. 473, 22 Ky. Law Rep. 
380; Hise v. Hartford Life Insurance Company, 90 Ky. 101, 13 S. W. 367, 11 Ky. 
Law Rep. 924, 29 Am. St. Rep. 358. 

{6, 8] Although O. B. Farley was insolvent when he died, it is not claimed 
that he was insolvent when any of the premiums on the policy were paid. The 
named beneficiary in a policy of insurance which provided for a change of bene- 
ficiaries has no vested interest during the life of the insured; his interest is a 
mere expectancy. A policy of life insurance having a cash surrender value 1s 
sometimes spoken of as property, but it has attributes different from other forms 
of property. Life insurance is chiefly for the purpose of creating an asset at the 
death of the insured for the benefit of his estate or of a named beneficiary. Where 
the right to change the beneficiary is reserved by the insured, this right is a part 
of the contract from its inception, and may be exercised by the insured at any 
time before his death, for not until then does the right of the named beneficiary 
become vested. It is a part of the contract from the time it is made, and wheii 
it has no value, that the insured may, without let or hindrance, change the bene- 
ficiary, and whether the beneficiary is his personal representative, a member of 
his family, or other person does not alter the character of the contract or limit 
his power to exercise the right reserved. The right of the insured to make the 
change is absolute unless equities have intervened, which is not the case here, 
and the beneficiary cannot prevent it by objecting. The insured may permit the 
policy to lapse, and no one can complain. It is an essential part of the contract 
that he retains control of the policy, at least, to the extent of changing the bene- 
ficiary. Whether the change shall be made is wholly under his control and the 
manner of making it is entirely a matter between him and the insurer. Hopkins 
v. Hopkins’ Adm’r, 92 Ky. 324, 17 S. W. 864, 13 Ky. Law Rep. 707. : 

Appellant relies on the case of Gaines vy. Gaines, 99 S. W. 600, 30 Ky. Lav 
Rep. 710, in which it was held that a change of beneficiaries was made in fraud 
of the marital rights of the wife, but a reconsideration of the question convinces 
us that the rule there announced is unsound, and, in so far as the opinion in that 
case is in conflict with the views herein expressed, it is overruled. 

The judgment is affirmed. 

The whole court sitting. 

Dietzman, Justice, dissents. 

BURKE vy. DISTRICT GRAND HOUSEHOLD OF RUTH NO. 26 et al. 

No. 1194. 
Court of Appeal of Louisiana. First Circuit. Tune 30, 1933. 
149 Southern Reporter 274. 
2, INSURANCE. 


__ Person not related in any degree to insured could not be named beneficiary 
ot insured’s life policy in fraternal association (Act No. 256 of 1912, § 6). 











798 The Insurance Law Journal, Vol. 81 | Nov.. 1933 


(For other cases, see Insurance, Dec. Dig. § 770.) 
3. INSURANCE. 

Widow never named as beneficiary of husband's life policy in fraternal asso- 
ciation, and having no death benefit certificate issued to her by association, held 
not entitled to sum devised under policy to ineligible beneficiary (Act No. 256 
of 1912, § 6). 

(For other cases, see Insurance, Dec. Dig. § 777.) 

Appeal from District Court, Parish of St. Mary; James D. Simon, Judge. 

Suit by Clara Burke against the District Grand Household of Ruth No. 26 
and others. From an adverse judgment, plaintiff appeals. 

Affirmed. ; 

C. A. Blanchard, of Morgan City, for appellant. 

Rene H. Himel, of Franklin, and F. B. Smith, of New Orleans, for appellees. 

Mouton, Judge. 

In her petition, Clara Burke, plaintiff, alleges that her husband, John Burke, 
died in 1932, and at his death carried on his life an insurance policy for $300 with 
the defendant fraternal organization. 

She makes the following further allegations: 

“That the said policy was payable to the following beneficiaries: 

“(1) The sum of $150.00 to Sarah’ Missiah of St. Mary Parish, Louisiana, the 
niece of said John Burke, deceased: 

“(2) The sum of $150.00 to Henrietta Martin of St. Mary Parish, Louisiana, 
who is not related in any degree whatever to said John Burke and is therefore 
prohibited under the rules, regulations and by-laws of the order and by the 
fraternal insurance laws of the State of Louisiana, from being a beneficiary under 
said policy.” 

She also alleges that the said John Burke had no children or forced heirs 
at the time of his death, and that, as surviving spouse and widow in community, 
she is entitled to receive the $150 made payable to Henrictta Martin. 

Hence the only question presented is as to whether she is entitled to recover 
the $150 devised to Henrietta Martin under the policy. 

The solution of this question depends upon the proper application of the 
provisions of section 6 of Act No. 256 of 1912, p. 5665, which provides for the 
organization and regulation of fraternal associations. 

Under section 6 of that act, “the payment of death benefits shall be confined 
to wife, husband, relative by blood to the fourth degree,” etc. of the members 
of the organization. 

1, 2] In the petition of the plaintiff, it is alleged (and which must be taken 
as true under the exceptions) that Henrietta Martin is not related in any 
degree whatsoever to John Burke, and that consequently she could not be named 
as his beneficiary under that statute. Not being listed among those entitled to 
death benefits under section 6 of that act, it is evident that John Burke could 
not name her as his beneficiary. 

This is true, but the question arises as to whether plaintiff, the surviving 
wife of John Burke, has a right of action for the amount made payable to 
Henrietta Martin under the policy. 

[3] In the case of Chance v. Grand Lodge K. P., State of Louisiana, etc., 13 
la. App. page 362, 125 So. pages 894, 895, Watson, member of the defendant 
fraternal benefit society, had named his illegitimate children as his beneficiaries. 
It is evident that these illegitimate children, under Act Ne. 256, of 1912, could 
not be designated by Watson as his beneficiaries, because no death benefits 
could have been conferred upon them thereunder. In passing on the question in 
the decision above cited the court said, quoting: “The record clearly shows that 
the plaintiff at no time was ever designated as beneficiary of the policy. If 
she had been, and later an ineligible beneficiary had been named, it might be 
argued that the change of beneficiary as against her would be ineffective.” 

The court, in discussing the question presented, said that counsel for the 
plaintiff contended that she should be declared the beneficiary because the wife 
is the first one listed among the beneficiaries designated in the statute. The 
court stated it could not agree with counsel, as the statute undertook only to 
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name the persons or class of persons, “who are eligible to be designated as 
beneficiaries.” 

The very first words of section 6 of the statute say: “That the payment of 
death benefits shall be confined to wite, husband,” ete., which mean that, when 
the death benefits are so conferred, the parties designated in the statute become 
heneficiaries, but not until they are so designated. 

The court then said that the language of the statute docs not indicate that 
those named in the statute shall be considered as beneficiaries in the order named, 
in detault of the insured “designating a beneficiary, or in the event he should 
designate an ineligible beneficiary.” 

Plaintiff herein not having alleged anywhere in her petition that she had 
been designated by John Burke as a beneficiary under the policy, she is accord- 
ing to the case heretofore referred to, without any interest o1 right in the policy. 

In the case of Grayson vy. Life Ins. Co. of Virginia (La. App.) 144 So. page 
643, the court adhered to the same doctrine, holding that the widow never named 
is beneficiary of hushand’s policy had no right to proceeds thereof. 

In the case of Biami vy. Co-Operators Fraternals Benevolent Aid Association, 
15 La. App. 248, 131 So. 201, 202, a death certificate was issued by the association 
in favor of plaintiff, surviving widow ot the deceased member of the organization. 
Subsequently, on the application of deceased, a new certificate was issued in 
lieu of the old in favor of Louise Miller as beneficiary. The court held that 
Louise Miller did not come in the list of those that can be designated as bene- 
ficiaries under the provisions of the statute, and that her designation as a bene- 

was a nullity. In that case it will be noted that the association had 

in favor of plaintiff, widow of the deceased member, a death benefit 

rtiticate on her husband’s life, and obviously as one designated under the 

ovisions of the statute, she became a beneficiary thereunder. As such she had 

a vested interest and right in the policy. Hence the court in concluding the 

opinion said: “Since the appointment of Louise Miller as beneficiary was a 
nullity, the original beneficiary remains unchanged.” 

\nd quoting from the Succession of Blackwell, 12 Orl. App. 395, said: “By 
reason of the substitution of the new beneficiary being void, the original bene- 

ciary remained unaffected.” 

In this case there is not the slightest indication in the petition of the 
plaintiff, widow of deceased, John Burke, that a death certificate had ever been 
issued in her favor by defendant association or that she ever was designated as 
beneficiary. If such an allegation had been made, the truth of which had to be 
accepted under the exceptions, she would have had a cause of action to recover 
as against Henrietta Martin, the alleged nonrelative of the deceased. 

Plaintiff, not being a beneficiary, has no vested right in the policy and no 
right of action in this case, as held below. 

Judgment affirmed. 


EVANS et al. v. EUREKA GRAND LODGE, FREE 
AND ACCEPTED MASONS, etc., et al. No. 4568. 
Court of Appeal of Louisiana. Second Circuit. June 30, 1933. 
Rehearing Denied July 15, 1933. 
149 Southern Reporter 305. 
2, INSURANCE. 

Beneficiary named in death benefit policy issued by fraternal association held 

to have vested right in policy (Act No. 256 of 1912, § 6). 

(For other cases, see Insurance, Dec. Dig. § 783.) 

INSURANCE. 

\Vhere death benefit policy, issued by fraternal association, had its inception 
it time when insured’s putative wife named as beneficiary was in good faith, but 
henefits accrued thereunder after beneficiary had discovered that her marriage 
vas bigamous, surviving issue of insured’s legal marriage, and not putative wife, 
held entitled to benefits (Civ. Code, arts. 117, 118: Act No. 256 of 1912, § 6). 


(For other cases, see Insurance, Dec. Dig. § 776.) 
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Appeal from Tenth Judicial District Court, Parish of Natchitoches; Jas. W. 
Jones, Jr., Judge. 

Action by Olivia G. Evans and others against the Eureka Grand Lodge, Free 
and Accepted Masons, for the State of Louisiana and Jurisdiction, Incorporated, 
and Addie Kendall Evans. From a judgment for plaintiff, the last-named defend- 
ant appeals. 

Affirmed. 

Lewell C. Butler, of Shreveport, for appellant. 

Phanor Breazeale, of Natchitoches, for defendant Lodge. 

Charles J. Mundy, of New Orleans, for appellee. 

TALIAFERRO, Judge. 

This suit is between the surviving children of James T. Evans, deceased, viz., 
Olivia G. Evans, James T. Evans, Hattie Evans, and Gertrude Evans Watkins, is- 
sue of a legal marriage by him to Mariah Brown, and Addie Kendall Evans, al- 
leged putative wife of the deceased, James T. Evans. The Most Worthy Eureka 
Grand Lodge, Free and Accepted Masons for the State of Louisiana and Jurisdic- 
tion, Inc., is also a defendant. This defendant will be hereinafter referred to as 
the lodge. The amount in controversy is $300, the proceeds of a death benefit 
policy issued by said lodge to James T. Evans, on January 27, 1912, when he was 
admitted to membership therein. The second wife was designated as beneficiary 
in this policy and described as the wife of the insured. When this suit was filed 
the lodge deposited the amount of the policy in the registry of the court and 
prayed that it be paid to the person or persons entitled to it. 

The lower court gave judgment for plaintiffs, and Addie Bell Kendall Evans 
appealed. 

There is little dispute about the material facts of the case. 


The insured married Mariah Brown, who survived him, in Terrebonne parish 
on August 22, 1889. Two years later they moved to Jefferson parish, and then 
moved to the state of Texas. While living there, in the year 1904, Evans sent 
his wife and five children hack to their kinsfolk in Louisiana with instructions to 
there abide until they heard from him. He never advised his family thereafter. 
However, his wife, then living in the city of New Orleans, in the year 1912, 
learned that he was living with the defendant, Addie B. Kendall, as his wife, in 
the city of Shreveport, La. The record does not disclose how this information 
reached her. 

The deceased, under the assumed name of Julius J. Evans, married Addie Bell 
Kendall in the city of Shreveport on October 4, 1905, and they lived happily to- 
gether as man and wife until his death in Chicago, June 13, 1932, while attending 
the Republican National Convention as a delegate. One son was born to them. 
He, at the age of 24, predeceased his father. 

About the time the first wife learned of her husband’s Shreveport marital re- 
lations, their son Lawrence was taken ill and died in New Orleans. The father 
went there to be with him during his illness. On this visit his wife accused him 
of being married and living with a woman in Shreveport. He denied the charge 
and stated that search could be made at Shreveport and no record would be found 
showing that “James T. Evans” had married there. The first wife then wrote let- 
ters to the second wife wherein she imparted to her the fact of the first marriage, 
the issue thereof, and deceased’s perfidy. These letters were not offered in evi- 
dence. Their contents may he easily deduced from the replies thereto (in letter 
form) made by defendant. The first reply follows: 

“Shreveport, La., March 29, °13 
“Mrs. Mary Evans. 

“Dear Madam: Your letter of the 28th was received and noted. In the dis- 
course, you stated that, 7 had married a married man. Of course, he once having 
been a married man and divorced from his former wife, matters little to me, but 
if he is not a divorcee it does matter. I certainly didn’t know it at first, and would 
now appreciate your kindness if you would tell me in details, that he is not. In 
fact, I would like to know the whole story of the case. 

“Please write me the whole story in detail by ‘return mail’ after which I’ 
make further investigation. 





Life] Evans v. Eureka Grand Lodge, F. & A. M. 801 


“And oblige Yours respectfully 
“{Signed] Mrs. J. J. Evans.” 

Defendant testified that after writing this letter she also wrote a woman friend 
in New Orleans, giving sufficient facts of the case to enable her to have investiga- 
tion made of the records there to ascertain if Evans had contracted a first mar- 
riage in that city, and that she was advised by this woman that such investigation 
had been made and nothing was found to support the charge that “Julius J. Evans 
had been married there to Mariah Brown.” No search of the Terrebonne Parish 
records was made. Defendant says this information, together with Evans’ pro- 
testations of innocence, satisfied her that there had been no previous marriage by 
him, but the following letter by her to the first wife certainly discloses that 
she was convinced beyond any doubt of the bigamous nature of her marriage 
to Evans: 


“Shreveport, La. Apr. 3, 713. 
“Mrs. Mary Evans. 

“Dear Madam: I am in receipt of your letter, and in reply will say, that I am 
certainly shocked at the outcome of this episode. Though he has proved a good 
provider and husband being fifteen years my senior, I am perfectly willing to give 
him a divorce in order that he may again be a husband and father for you and 
children. 

“Though I’ve been a true and loyal companion in assisting him in business 
day by day, helped to cultivate his standard to a higher plane; and then he has 
lived a life of deception and ingratitude by misleading me, I am willing to let the 
past bury its dead and begin life anew for me and my child. 

“I am a woman that believes in assisting the fallen and lending a helping 
hand to one that is clamoring for assistance. And yet, while I find it impossible 
to go to New Orleans to hear the story for myself, I sincerely wish your son a 
speedy convalescence and the broken ties of your once happy home a joining and 
binding that will last henceforth and forever. 

“Yours truly, 
[Signed] Addie Kendall Evans.” 

In this letter she rather freely poured out her heart’s feeling to the unhappy, 
mistreated first wife, and expressed a willingness to co-operate in a plan to re- 
store Evans to her and his lawful children. She admits that he deceived her. Evans 
evidently did not concur in this attitude, for he remained in Shreveport until his 
death. He visited his family in New Orleans occasionally after his son’s death 
there in 1913. 

The matter remained quiescent until this litigation arose. 

There can be no doubt of the good faith of defendant in marrying Evans. At 
that time she had no information to lead her to believe, or even suspicion, that 
she was being deceived into a bigamous marriage contract with him. After learn- 
ing the true facts from the first wife, the situation changed, and from that time 
on she was in utter bad faith and can blame no one but herself for her discomfort- 
ing experiences thereafter, with all their embarassing results. 


Defendant was educated at Tuskegee Institute for colored people and took 
postgraduate work at other colleges. She taught in the public schools of Caddo 
parish from 1914 to 1932. It is shown that she and Evans moved in the best social 
circles of her race in Shreveport, and were well thought of by their many white 
friends. She testified that she would not have married Evans had she known he 
had a living wife from whom he had not been divorced, nor would she have lived 
with him after marriage if she had been convinced of his deception. Being edu- 
cated and having had unusual opportunities for one of her race to intelligently 
weigh and consider facts affecting her social and moral welfare, it is surprising 
she did not follow her first impulses when informed of the previous marriage, liv- 
ing wife, and children, of the man who had deceived her. It was her duty to have 
followesl up the information by making a complete and thorough investigation to 
learn the true facts. Her station in life, and the desire to right a wrong to which 
she was an innocent party, should have impelled her to such a course. 

She visited the city of New Orleans in 1920, but admits that she did not then 
interest herself about the serious charges made against Evans hy the first wife, 
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did not interview the accuser, and made no effort whatever to check up on the 
information given her in 1913. 

The law measurably protects the innocent party to a bigamous marriage so 
long as his or her good faith continues. It ceases this benign attitude the mo- 
ment the innocent party becomes wise to the facts and does not avail himself or 
herself of the opportunity to prove good faith by disavowing a contract to the 
execution of which he or she has been induced by fraud and deception. 

[1] A putative marriage produces its civil effects in favor of the party thereto 
who is in good faith. C. C. arts. 117, 118; Waterhouse v. Star Land Co., 139 La. 
177, 71 So. 358. 

Section 6 of Act No. 256 of 1912 provides that payment of death benefits by 
any association created under that act shall be confined to “wife, husband,” et al.: 
and this court held in Smith v. Grand United Order of Odd Fellows, 17 La. App. 
532, 136 So. 124, that a putative wife, dependent upon the insured for suppor:, 
had an insurable interest in husband’s life and was entitled to collect the proceeds 
of a policy of life insurance in effect when he died, wherein she was named 
beneficiary. 

[2, 3] In the present case the policy had its inception at a time the beneficiary 
was in good faith. It was kept alive by payments by the insured for 20 years 
thereafter, and the benefits thereunder devolved at a time when the beneficiary 
was in bad faith. She had no vested interest in or rfght to the policy because of 
the fact that she was named beneficiary therein. Section 6, Act No. 256 of 1912; 
Farrow v. Grand United Order of Odd Fellows, 16 La. App. 100, 133 So. 188 

The rights and interest of the beneficiary in a life insurance policy are in- 
choate, suspensive, and indeterminative until devolution thereunder, in fact and 
law, takes place 

Our jurisprudence abounds with cases involving the rights of widows and 
children of a putative marriage, but we find none wherein the facts are on ail 
fours with the present one. If the policy had issued after the wife’s bad faith 
had come into existence, or if the insured had died before such bad faith on her 
part, there would have been no difficulty in finding an abundance of authority to 
support rejection of her claims in the first instance, and approval of same in the 
second. Be this as it may, we do find that in many cases stress is laid upon 
the fact that rights and statii acquired only while the deception lasts are protected 
and recognized by the law. 

In Clendenning vy. Clendenning et al., 3 Mart. (N. S.) 438, wherein the ques- 
tion of rights of children of a bigamous marriage contracted in good faith by the 
wife was involved, the court said: 

“There seems to be no dispute on the question of law. The woman, who was 
deceived by a man, who represented himself as single, and his children begut 
while the deception lasted, are bona fide wife and children, and as such, entitled 
to all the rights of a legitimate wife and issue. 

“It is, however, shown that the first child was born within four months froin 
the celebration of the marriage. This may be evidence of too much faith in the 
mother, but as a lawful marriage, cures an irregularity of this kind, a ‘bona fide 
one on the part of the deceived woman, must have the same effect. 

“It is next urged that the other children, four of them, were born after the 
deception ceased, and consequently the good faith of the mother had ceased. If 
this be the fact, the plaintiff must, as to such children, succeed. For it is the duty 
of the deceived woman, as soon as she became satisfied with the existence and 
consequent rights of the first wife, to forbear a violation of them.” 

This language is, in part, quoted with approval by the court in Waterhous« 
v. Star Land Co., supra. If the children born of a marriage reprobated by law, 
after the wife ceases to be in good faith, are to be branded with total illegitimacy, 
and deprived of the right to inherit as children from their mother because of 
her immoral conduct and bad faith, a fortiori does it follow that such a mother 
would forfeit all rights as beneficiary under a policy of life insurance carried 
by the husband by continued cohabitation with him after knowing their marriage 
to be bigamous and void. 


In Patton et al. v. Cities of Philadelphia & New Orleans, 1 La. Ann. 98, 
was held: 
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“By the Spanish law, children begotten after both parties know with certainty 
of the existence of an impediment to their marriage, are illegitimate. Aliter, as 
to children begotten while both, or one of the parties was ignorant of such 
impediment, or while a doubt existed in the mind of either as to the fact of 
any impediment.” 

In Hubbell et al. v. Inkstein et al., 7 La. Ann. 252, the court again considered 
and discussed the rights of a putative widow, and said, inter alia: 

“Being of opinion that there is nothing in the record to show that Mary 
Inkstein ceased to be in good faith, before the death of Julius Hubbell or unt 
long afterwards, we consider her entitled to the rights of a lawful wife, and it 
hecomes necessary to ascertain what those rights would be. * * * 

“In the case of Patton v. The Cities of Philadelphia and New Orleans, in 
many respects similar to the present, we held, that under the former laws of the 
country, where a man married two wives, and the second wife was in good faith 
at the death of the husband, each took one-half of the community property. 
Hubbell died after the repeal of those laws. But the principle upon which they 
rested, appears to us clearly deducible from those now in force; and the reasons 
of the law, as stated in Patton’s Case, have equal force under both systems.” 
(Italics ours.) 

The Clendenning and the Patton Cases, quoted from supra, are referred to 
approvingly in Succession of Taylor, 39 La. Ann. 823, 2 So. 581. 

Other cases might be cited wherein it is at least intimated, if not expressly 
held, that the civil effects of a putative marriage cease when the deceived wife 
is disillusioned concerning the right of the husband to lawfully marry her; and 
wherein it is held that if the wife in such a marriage is in good faith to the death 
of the husband that it produces the same effect, so far as concerns the widow and 
children, as does a legal marriage. 

The lower court held that defendant was in bad faith after she was advised 
in 1913 of her husband’s first marriage, and that she could not claim any benefits, 
as beneficiary, under the insurance policy on Evans’ life, and we agree with him. 

Judgment in favor of the plaintiffs is affirmed, with costs. 


ELLIS v. MODERN MOSAIC TEMPLARS OF LOUISIANA. No. 4600. 
Court of Appeal of Louisiana. Second Circuit. June 30, 1933. 
Rehearing Denied July 15, 1933. 

149 Southern Reporter 308. 

1. INSURANCE. 
Ambiguous insurance contract must be liberally construed in insured’s favor. 
(For other cases, see Insurance, Dec. Dig. § 146[3].) 

2. INSURANCE. 

In suit on life policy in fraternal mutual benefit organization, under terms of 
policy, constitution and laws of organization, policy held not to have elapsed for 
nonpayment of dues. 

(For other cases, see Insurance, Dec. Dig. § 750.) 

3. INSURANCE. 

In suit on life policy in fraternal mutual benefit organization, defendant had 
burden of proving forfeiture of policy by nonpayment of dues. 

(For other cases, see Insurance, Dec. Dig. § 817[2].) 

Appeal from Eighth Judicial District Court, Parish of Grant: Wiley R 
Jones, Judge. 

Suit by Laura Ellis against the Modern Mosaic Templars of Louisiana. Judg- 
ment for defendant, and plaintiff appeals. 

Reversed and rendered. 

Joel L. Fletcher, of Colfax, for appellant. 

Robert Roberts, Jr., of Shreveport, for appellee. 

Drew, Judge. 

On October 22, 1917, the Mosaic Templars of America issued a policy of 
insurance to Maurae Ellis on her life in the sum of $300. The premium on said 
policy was $2.25, payable quarterly on or before the 10th day of March, June, 
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September, and December. She made beneficiaries under said policy Laura Eliis 
and J. H. Ellis, Jr., her mother and son. It is admitted that she was in good 
standing and the policy was in effect up until June 10, 1932; all dues having beer 
paid until that time. Maurae Ellis became sick on June 9, 1932, and died on July 
5, 1932. 

The defendant, a fraternal mutual benefit organization, was divided into the 
National Grand Temple and the subordinate lodges, which are known as temples, 
chambers, and palaces. Maurae Ellis was a member of the Progressive Chamber, 
located at Colfax, La. She became sick on the second day before the expiration 
of the due date of her dues or premium. Her nephew paid her dues on July 3, 
1932, to the proper officer to receive them for the Progressive Chamber. At the 
time her dues were received by the subordinate lodge, this officer had knowledge 
that she was sick. She, on July 5, 1932, made out a return to the Grand Lodge 
and sent in the dues of Maurae Ellis. The report contained ne other name than 
hers, and was received by the Grand Lodge and a duplicate receipt returned to the 
officer of the Progressive Chamber. The duplicate receipt shows it to have been 
received July 6, 1932, the day after the death of Maurae Ellis. 

There was no return of the money by the Grand Lodge and no inquiry of an: 
kind made until the proof of death reached it on September 1, 1932. It then wrote 
the officer of the Progressive Chamber inquiring why she had accepted the money 
from Maurae Ellis knowing she was sick. It refused to pay the death claim, and 
one of the beneficiaries filed this suit alleging that at the time of the death of 
Maurae Ellis she was in good standing in the Progressive Chamber, and that the 
insurance policy was in full force and effect. 

The defense is that the policy was void after June 10, 1932, for nonpayment 
of dues, and that under the provisions of the constitution and by-laws, which the 
policy makes a part thereof, the officer of the subordinate lodge was _ prohibited 
from accepting the dues after June 10, 1932, and from binding defendant; that 
the only way the policy could have been reinstated after that date was by ac- 
companying the dues with a certificate as to the health of the member, which 
was not done. It tendered a return of the $2.25 received by it on July 6, 19532. 

The lower court rejected plaintiff's demands, and she has appealed. 

The policy contains the following clause: “The certificate, the charter, or 
articles of incorporation, the constitution and laws of this society, and the appli- 
cation for membership, signed by the applicant, and all amendments thereof, shall 
constitute the agreement between the society and the member.” 

The policy also contains the following clause: “I further agree that should | 
fail to pay my endowment, burial tax or monument tax, whenever demanded by 
the National or State officers of the Mosaic Templars of America, then this policy 
shall become void and of no effect whatsoever. * * *” ; 

This policy was taken over by the defendant herein and all rights and lia- 
bilities of the original insurer assumed by this defendant. 

The policy also contains the following clause: “Should the insured mentioned 
in this policy remain non-financial or fail to pay State or national tax for three 
months or one endowment tax on or before the tenth day of the first month ot 
any quarter or the burial or monument tax, then this policy is void and the 
insured can only be reinstated as a new member.” 

In the constitution and by-laws of the organization we find the following 
in section 4 of law 1: If the insured dies after four years from the issuance cf 
the policy, her beneficiaries shall receive the face value of the policy, “provided, 
however, that the deceased member died financial with his or her local Temple or 
Chamber, in all departments of the Order, having paid all assessments, dues and 
taxes of every character whatsoever. Should the deceased member be non-financial 
at his or her death, in either of the departments, then the Grand Temple shail 
not be liable to the beneficiaries if any sum whatever. * * *” 

Law 2 is as follows: 

_. “Members, to keep alive their policies and maintain the rights of their bene- 
ficiaries from the Modern Mosaic Templars of Louisiana, must during their life- 
time, pay all of their dues and other taxations as designated in the laws of thei: 
local Temples, Chambers and Palaces, Grand Temples and all laws in force or 
that hereafter may be in force.” 
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Law 3 is as follows: 

“The policies of the Order shall be paid at the death of any member of this 
Order holding a policy duly issued by the Grand Temple of the Modern Mosaic 
Templars of Louisiana, and in full force and effect at the time of his or het 
death, and who was sound in mind and body at the time of his or her death o1 
initiation, and was not subject to any complaint that caused them to be a burden 
to the Temple or Chamber, either to the Grand Temple and during membership 
paid all of their dues, taxes and assessments as required by these laws, or laws 
that hereafter may be enacted, upon satisfactory proof of such death, the Grand 
Temple shall pay each claimant such sum as is designated in his or her policy.” 

And law 6 is as follows: 

“Any member being non-financial with their subordinate Temples or Chambers 
or Grand Temple will be considered non-financial and neither he or she, nor his 
or her beneficiaries shall receive any benefits, from the Grand Temple; and no 
local Lodge or Temple, or officer thereof shall have power or authority to receive 
any dues or assessments, or render any such delinquent member in financial stand- 
ing, unless said member shall comply with the requirements hereinafter contained 
in the General Laws respecting the reinstatement of delinquent certificate, and nu 
such dues, or assessments received by such local Lodge, or Temple, or Officer 
thereof shall be deemed a waiver of this provision.” 

Law 10 is as follows: 

“Members of Temples and Chambers of the Modern Mosaic Templars ot 
louisiana are hereby declared financial; provided their endowments, assessments or 
contributions as prescribed by law are paid on or before the 10th day of each 
month in advance, burial, state and temple tax, and who pay such other assess- 
ments and taxes as may be levied by their local Temples and Chambers.” 


And law 11, § 2, is as follows: 

“Any member paying assessments more than ten days after the same are due 
does so at his or her own risk, and the same shall not render the delinquent 
member, so paying, in good standing, unless same shall have been specially ac- 
cepted by the office of the State and Endowment Secretary-Treasurer ratifying 
the action of the local Lodge, or Temple, or officers thereof in accepting such 
overdue assessments.” 

Maurae Ellis died with heart disease, and, under law 16, she was not eligible 
for reinstatement after she became sick on June 9, 1932. 

Law 20 reads as follows: 

“The brothers and sisters in a Temple and Chamber or Palace shall be known 
as financial, non-financial, suspended and expelled. Any brother or sister who is 
three months in arrears shall be declared non-financial. Any brother or sister who 
shall have committed any offense which may cause his or her expulsion, or 
whose dues may be more than three months in arrears, or fails to pay one assess- 
ment of the Grand Temple Burial and State and Temple Department, shall be 
declared expelled.” 

Law 23 reads as follows: 

“When delinquent members are in arrears one-quarter they shall not be 
eligible for any benefits from any departments of the Order, but if they desire 
to reinstate their certificates, such delinquent members shall send all endowment 
assessments that are due together with a doctor’s certificate showing soundness 
of mind and body on or before the 10th day of the first month of the succeeding 
quarter. If such delinquent members allow their endowment to remain unpaid afte 
three months, such delinquent members shall only be reinstated as a new member, 
and shall send in a doctor’s certificate, the endowment assessment for the month 
in which they are reinstated and fifty (50) cents for a new certificate.” 

Law 47 is as follows: 

“Dues are payable at fixed and stated times, and, receipts of the same shall 
only pay for the month to which they are credited, and the member shall be 
non-financial for all other months. And if dues are received in any month subse- 
quent to the one in which they are due, the acceptance of the same shall not 
render the member financial. 

“2. When a member is non-financial for any month, his or her benefit lapses, 
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and he or she cannot recover any benefit, and this notice to the Secretary shall be 
notice to the member.” 

It can be readily seen from the above quotations from the policy that its 
meaning is very indefinite and uncertain as to when the policy would become void. 
The policy itself in its face provides for failure to pay after demand. There is no 
contention that any demand was ever made by the Progressive Chamber on 
Maurae Ellis or that the National Temple ever made any demand on the Pro- 
gressive Temple for the payment due by Mauraé Ellis on June 10, 1932. 

Section 4 of law 1 provides that, if the deceased becomes nonfinancial with 
her local chamber, her policy shall lapse. 

Law 2 provides that, for members to keep their policies alive, they must 
during their lifetime pay all dues and other taxes designated by the local Lodge 
and the Grand Temples and National Grand Temples. 

Law 3 provides for payment of the policy if the member was in sound mind 
and body at the time of death or initiation and the policy was in effect at her 
death. Unless one was killed in an accident, it seems strange that she could be 
sound in mind and body at her death. 

Law 6 provides that, where a member is nonfinancial with the local lodge, 
she shall be nonfinancial with the National Grand Temple; and law 10 provides 
that a member is financial provided her endowment assessments and contributions, 
as prescribed by law, are paid on or before the 10th day of the first month oi 
each quarter, beginning September 1, December 1, March 1, and June 1. 

Section 2 of law 11 provides that any member paying assessment more than 
ten days after due does so at her own risk. There is nothing stated about paying 
endowments or assessments or taxes after ten days after same are due. 

Law 20 provides that a member of a chamber shall be known as nonfinancial 
who is three months in arrears with her payments, and shall be denied the right 
of benefit of death or other policies. 

Law 23 provides that, when a member is in arrears one quarter, she shall 
not be eligible for any benefits from any department, and, if she allows het 
endowment assessments to remain unpaid for three months, she can only be 
reinstated then as a new member. 

Law 47 provides that dues shall only pay for the quarter to which they are 
credited; and section 2 of this law clearly provides for a notice to the secretary 
of the local chamber of the nonfinancial standing of a member, before she is held 
to be nonfinancial. 

[1, 2] Whenever an insurance contract is ambiguous it must be construed 
liberally in favor of the insured, instead of the insurer, who has confected the 
contract. And under the policy, constitution and laws of the defendant organiza- 
tion, we do not have to be liberal to hold that the deceased, Maurae Ellis, at the 
time of her death, was not nonfinancial, and therefore her policy has not lapsed. 
She was not three months in arrears with her payment of dues, endowment 
assessment, or taxes, and there had never been any demand made on her for 
payment. At the time of her death, she was in good standing with the Progressive 
Chamber. No notice had been given the chamber that she was nonfinancial, and 
in fact there is no evidence in the record to justify our holding the policy to be 
null and void, under any of the provisions of the policy and laws of the defend- 
ant order, other than the provision that she must pay her endowment assess- 
ments, etc., not later than the 10th day of the first month of the quarter, which 
is in conflict with the other quoted provisions providing for demand, notice, and 
allowing her to be in arrears three months before becoming nonfinancial. 

[3] The burden of proof was on the defendant eo prove forfeiture of the 
policy, and it has failed to sustain that burden. We therefore find the policy of 
insurance to have been in effect that the time of Maurae Ellis’ death. 

The judgment of the lower court is erroneous and will have to be reversed. 
The policy on its face shows two beneficiaries, viz. Laura Ellis and J. H. Ellis, 
Jr. Only Laura Ellis has sued. Her interest in said policy is only one-half. There 
is no explanation as to why the other beneficiary did not sue. With that we are 
not concerned. 

It is therefore ordered, adjudged, and decreed that the judgment of the 
lower court is reversed, and there is now judgment in favor of Laura Ellis and 
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against the Modern Mosaic Templars of Louisiana in the sum of $150, with 5 
per cent. per annum interest from judicial demand until paid, and for all costs of 
court. 


SIMMONS v. UNIVERSAL LIFE INS. CO. No. 17806. 
Kansas City Court of Appeals. Missouri. June 12, 1933. 
61 Southwestern Reporter (2d) 382. 
5. INSURANCE. . 

Averment in beneficiary's petition that insurer had insurance policy involved 
was sufficient excuse for not filing verified copy of policy as required by statute 
(Rev. St. 1929, § 815). 

(For other cases, see Insurance, Dec. Dig. § 631.) 

6. INSURANCE. 

Where life insurer’s defense was not that there was no liability but that 
liability was limited, refusal to sustain defendant’s demurrer at conclusion of 
evidence was not error. 

(For other cases, see Insurance, Dec. Dig. § 668[1].) 

9. INSURANCE. 

Where there was no evidence to show that missing policy was different from 
duplicate providing for payment of one-fourth of amount otherwise due in case 
of death from tuberculosis before policy became incontestable, verdict for maxi- 
mum amount was error where insured died from tuberculosis before policy 
became incontestable. 

(For other cases, see Insurance, Dec. Dig. § 665|5].) 

Appeal from Circuit Court, Jackson County; Thos. J. Seehorn, Judge. 

Action by Mary Simmons against the Universal Life Insurance Company. 
From a judgment for plaintiff, defendant appeals. 

Reversed and remanded. 

Carl R. Johnson, of Kansas City, for appellant. 

G. W. Duvall and W. W. Filkin, both of Kansas City, for respondent. 

Suan, Presiding Judge. 

This is an action instituted by the mother of Samuel Sin:mons, a minor, now 
deceased, to recover on a policy of insurance issued on the life of her said son. 

The policy was not attached to the petition in the case for the alleged reason 
that the policy was in the possession of the defendant company. The. plaintiff's 
petition alleges that the policy was issued on or about the - day of June, 
1920, and that her son died August 5, 1930. The plaintiff alleges that the policy 
provided for the payment of $186 in event of death. 

The action was originally brought in the justice of the peace court and no 
answer was filed by the defendant. ‘Trial in the justice of the peace court resulted 
in judgment in favor of the plaintiff and an appeal was taken to the circuit 
court, where a trial was had before the court, jury being waived. Judgment m 
the circuit court was for plaintiff in the sum of $186, which was the maximum 
amount. From the judgment in the circuit court, the defendant has appealed. 

[1] A motion has been filed by the respondent asking that appeal be dismissed 
for the reason that the affidavit for appeal read: “That the defendant, the 
appellant herein, is agreed by the judgment and decision of this Court.” “Agreed,” 
of course, should have been “aggrieved.” The error is clearly clerical. The 
bill of exceptions was duly signed and certified and filed and duly printed and 
fled, and prior to the time the cause was set for hearing in this court. 

The objection is highly technical and comes too late and is overruled. Kansas 
City Masonic Temple Co. v. Young, 179 Mo. App. 278, 166 S. W. 838; Causey v. 
Wittig, 321 Mo. 358, 11 S.W.(2d) 11. 

The evidence in the case is very conflicting. The testimony of the plaintiff 
is to the effect that shortly after the death of her son the original policy was 
turned over to the undertaker, and plaintiff’s testimony is to the effect that the 
undertaker and the husband of plaintiff took the policy to the office of the insur- 
ance agency and left the same there pending, making proof of loss and settle- 
ment of the claim, and that defendant has never returned the policy. The testi- 
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mony on the part of plaintiff is that the policy was issued in the spring or early 
summer of 1929; plaintiff's testimony being to the effect that the insured lived 
for over twelve months after the policy was issued. The testimony on behalf of 
plaintiff is to the effect that the policy provided for the payment of $186 for 
death occurring after six months after the issuance of the policy. The agreed 
evidence is to the effect that the son died August 5, 1930, and that he died of 
tuberculosis. There is no contention but what the policy that was issued was in 
full force and effect at the time the insured died. 

The defendant's testimony is to the effect that defendant had never received 
the policy. In other words, defendant's testimony is that the undertaker and 
the husband never brought the policy to the insurance office, but that plaintiff 
reported the original policy as lost and requested a duplicate. The defendant's 
testimony is further to the effect that in accordance with plaintiff's request an 
exact duplicate was prepared and given to plaintiff or plaintiff’s attorney. The 
claimed copy was produced in court and was introduced in evidence by the 
defendant. The alleged copy provides a minimum of $46.50 if death occurs 
in less than one year from issuance and a maximum of $186 if death occurs 
after one year. The duplicate shows issuance as of November 11, 1929, which 
is less than one ycar prior to the death. The duplicate further shows a provision 
that if death occur from tuberculosis at any time before the policy becomes 
incontestable, then payment shall only be one-fourth of the amount otherwise 
due. The duplicate shows that the policy becomes incontestable two years after 
date of issue. The defendant’s testimony is all to the effect that the duplicate 
offered is an exact copy of the policy issued, and is further to the effect that 
the company only issued insurance of the kind in question in but one form, and 
that is in the form of the one produced. The defendant made tender and 
deposited in court $11.65, which appears to correspond to the amount due if it 
be conceded that the policy issued corresponded with the alleged duplicate in 
evidence. 

The testimony of the plaintiff is all to the effect that the duplicate 
offered is not a correct copy, in that the original policy was issued over 
twelve months before the death and in that the original policy had provision for 
full payment after the lapse of six months. The evidence of the plaintiff is 
practically a blank, as to the question as to whether or not the original policy 
had the tubercular clause. The plaintiff is shown to have pointed to the alleged 
copy of the policy when testifying and stating that such and such was not in 
the original policy. No one can tell from the record as presented as to what 
clauses or provisions were intended to be testified to and concerning. The 
testimony of the plaintiff, above referred to, is as follows: 

“Q. This isn’t the policy? <A. No, sir. 

“Q. Why isn’t it the policy? What is it makes you believe it isn’t the 
policy? A. All of this stuff, all this, I remember this as well as if it were yester- 
day, these things—that duplicate never was on here and this here, that was—- 
it was like that and his age (indicating). 

“QO. Yes. A. And this and this out here was $186.00 (indicating). ; 

“Q. You say this age is all right and the premium is all right, the name is 
all right and the $168.00 is all right, is that right? 

“Mr. Duvall: $186.00 

“A. $186.00. 

“QO. (By Mr. Johnson) $186.00, everything was on there except that minimum 
death benefit, is that right? A. That stuff wasn’t on there. ; 

“Q. This wasn't on there at all (indicating)? A. No, this ain’t the policy. 

“Q. This isn't the policy at all? A. No. 

“OQ. You never saw this policy before? A. Never seen it before. _ 

“Q. This isn’t the policy that was issued to you after your application for a 
duplicate, is that right? <A. No, it ain’t.” 

The defendant, appellant herein, makes an assignment of errors as follows : 

“1. The Court should have sustained the demurrer of appellant submitted at 
the conclusion of Respondent’s case. 

“2. The Court erred in excluding the testimony of L. A. Knox on the ground 
of privilege. : 
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“3. That there was no evidence upon which the judgment of plaintiff could be 
found. 

“The Court erred in awarding an excessive judgment.” 

Trial being before the court without a jury and there being no declarations 
of law asked or given, it follows that the judgment of the circuit court must be 
upheld if the record presents any reasonable ground for the same. 

[2] The defendant, under its first specification, presents the question of fail- 
ure to file the instrument sued upon and cites section 815, R. S. 1929 (Mo. St. 
Ann. § 815). Our courts hold that this section must have reasonable construction 
and not to extend so as to work an injustice. Heinrich v. Mo. & Illinois Coal 
Co., 102 Mo. App. 229, 76 S. W. 674. 

{3] The defendant went to trial without raising the question of omission to 
file. We conclude that it is too late to raise the question now. Watkins v. 
Brotherhood of American Yeomen, 188 Mo. App. loc. cit. 636, 176 S. W. 516. 

{4, 5] The proper way to raise the issue is by a motion to dismiss. No sucii 
motion was filed. We conclude that the averment of the petition to the effect 
that the defendant had the policy is sufficient, under the facts presented in this 
case. 

{6] The defendant’s presentation of its case below was not made upon the 
theory that defendant was denying liability, but was upon theory that the liability 
was only $11.65. We, therefore, conclude the court was not in error in refusing 
to sustain defendant’s demurrer at the conclusion of the evidence. 

The defendant in its second assignment of error complains of the action of 
the trial court in excluding the testimony of L. A. Knox, an attorney who had 
been consulted by the plaintiff concerning the subject-matter of this suit. 

[7, 8] On cross-examination of the plaintiff, she was asked why she went to 
Knox’s office, No objection was made to the question and plaintiff gave an 
explanation in her answer. It is now insisted by the defendant that her answer 
to questions put to her concerning matters inquired of her is a waiver of the 
privilege of communications between lawyer and client. It is a well-settled rule 
that where a client testifies, without objection, to conversations with the client’s 
lawyer, then the client waives the right to object to the testimony of the lawyer. 
However, the testimony given was concerning matters that did not pretend 
to go to the merits of the issues presented in this case and we conclude that 
there was no error in excluding the testimony. 

{9| Points 3 and 4 presented in the appellant’s brief can be considered 
together. The evidence presented by the plaintiff as to the matters contained 
in the duplicate policy that she contended were not contained in the original 
policy does not contradict the evidence to the effect that the policy issued by the 
company had the “tubercular” clause. It is material to the determination of 
the amount due to determine the issue of fact as to the presence or absence of 
this clause. All of the record evidence is to the effect that such clause was in 
the policy issued by the defendant. The plaintiff presents no evidence from which 
it can be inferred that said clause was not in the policy issued. Under the 
facts as shown in evidence, there is no evidence presented that justifies a judg- 
ment for $186 or the maximum amount, in view of the fact that it stands admitted 
that the insured died from tuberculosis. 

We, therefore, conclude that there is no evidence that will support the judg- 
ment for the amount of $186. 

For that reason the judgment is reversed, and the cause remanded. 

All concur. 

DUHAIME v. PRUDENTIAL INS. CO. OF AMERICA. 
Supreme Court of New Hampshire. Cheshire. June 30, 1933. 
167 Atlantic Reporter 269. 
:. INSURANCE. 


Intention of parties to insurance contract is determinable by reference to 
words used in policy. 


(For other cases, see Insurance, Dec. Dig. § 146[1].) 
2, INSURANCE. 


Words “wholly and permanently” as used in life policy, with disability bene- 
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fits, do not mean “partial” or “temporary,” and are not to be construed literally so 
as to require condition of complete helplessness or utter hopelessness to be en- 
titled to benefits. 

(For other cases, see Insurance, Dec. Dig. § 516.) 

3. INSURANCE. 

That insured was employed for wages after claimed disability does not con- 
clusively preclude liability on part of insurer under life policy with disability 
benefits. 

(For other cases, see Insurance, Dec. Dig. § 516.) 

4. INSURANCE. 

Insured held not, because of hemorrhoids corrected by operation, or dislocated 
shoulder, totally and permanently disabled within life policy containing disability 
benefits. 

Record disclosed that hemorrhoids had been corrected by an opera- 
tion, and that condition of insured’s arm, though painful and weakened 
because of dislocation, did not prevent him from doing all kinds of man- 
ual labor, but only from doing heavy manual labor, in addition to which 
medical experts all united in their testimony that duration of disability 
was problematical. 

(For other cases, see Insurance, Dec. Dig. § 516.) 

Transferred from Superior Court, Cheshire County; Burque, Judge. 

\ssumpsit by Ephriam Duhaime against the Prudential Insurance Company of 
America. On defendant’s exceptions after verdict. 

Judgment for defendant. 

\ssumpsit, to recover certain premiums, paid since August 8, 1930, on a policy 
of life insurance, and for benefits under said policy. The policy provides for wai- 
ver of premiums and payment of a monthly income of $10 per thousand if the in- 
sured “shall have become permanently disabled or physically or mentally incapaci- 
tated to such an extent that he by reason of such disability or incapacity is rend- 
ered wholly and permanently unable to engage in any occupation or perform any 
work for any kind of compensation of financial value.” 

The plaintiff began to take medical treatment for hemorrhoids in the fall of 
1928, but did not cease to work on that account until July 31, 1930. On August 8, 
1930, he fell and dislocated his right shoulder. From October 18 to December 20, 
1930, he worked in a woolen mill at light work while the mill was running on part 
time. On April 2, 1931, he was operated on for hemorrhoids, since which time he 
has had no trouble on that account. His right arm has full passive motion, but he 
cannot move it freely himself. It is somewhat atrophied, and he has not full 
strength in it, so that he can use it only for light work. Medical witnesses at the 
trial found some slow improvement taking place in the arm, but no one of them 
could say how long it would be before the arm fully improved or if it would ever 
fully improve. 

The plaintiff is illiterate, and has always engaged in manual labor. The policy 
was taken out by him on March 1, 1924, when he was at age 53. 

A jury trial resulted in a verdict for the plaintiff. The defendant expected to 
the denial of its motion for a nonsuit and to the charge. 

Henry C. Arwe, of Keene, for plaintiff. 

Thorp & Branch, of Manchester (Frederick W. Branch, of Manchester, 
orally), for defendant. 

\Wooppury, Justice. 

[1] The issue presented is whether or not the injuries which the plaintiff has 
suffered bring him within the terms of the policy so as to entitle him to the bene- 
fits which he claims. 

“In construing insurance policies, courts are governed by the same general 
rules which are applicable to other written contracts. That is to say, it is the duty 
of the court to adopt that construction of the policy which, in its judgment, shall 
Lest correspond with the intention of the parties.” Johnson v. Casualty Co., 73 
N. H. 259, 261, 60 A. 1009, 1010, 111 Am. St. Rep. 609. Their intention is to be 
determined by reference to the words which they used in the policy. In doing so 
an external standard is adopted. “This was language used by the insurer to the 
insured. The test is not what the insurer intended its words to mean, but what a 
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reasonable person in the position of the insured would have understood them to 
mean.” Watson v. Insurance Co., 83 N. H. 200, 140 A. 169, 170; Cartier v. Cas- 
ualty Co., 84 N. H. 526, 527, 153 A. 6. 

[2] The words “wholly and permanently” are not to be construed literally. 
Thayer v. Insurance Co., 68 N. H. 577, 41 A. 182. The insured does not have to 
be in a condition of complete helplessness and utter hopelessness in order to be 
entitled to the benefits of the policy. On the other hand, they are not to be given 
the meanings of their antonyms; they are not to be construed to mean “partial” 
or “temporary,” nor is any presumption to be indulged in for the benefit of 
either party. 

Cases in other jurisdictions construing other policies and applying other 
canons of construction throw little light upon this problem. 

In determing when an insured is “wholly and permanently disabled * * * 
to such an extent that he * * * is unable to engage in any occupation * * * or 
work * * * for * * * compensation of financial value,” regard must be had to 
more than his physical condition. It is self-evident that an injury which might re- 
duce an illiterate laboring man to a condition whereby he could only earn his liv- 
ing by begging might not in any wise impair the earning power of a business or 
professional man. Regard must be had to the insured, to his age, education, ex- 
perience, training, and capabilities. The insurer cannot avoid the payment of 
benefits because theoretically the insured could educate himself for some non- 
manual employment. 

{3] The fact that the insured was employed for wages after August 8, 1930, 
does not conclusively preclude liability on the part of the insurer (Bachman 
v. Insurance Co., 78 N. H. 100, 107, 97 A. 223), but is, of course, a matter to be 
considered on the issue of incapacity. 

But in the same paragraph of the policy quoted above the following sentence 
appears: “Without prejudice to any other cause of disability, the permanent loss 
of the sight of both eyes, or loss by severance of both hands above the wrists, or 
of both feet above the ankles, or of one hand and one foot, shall be considered 
disability or incapacity within the meaning of this provision.” From these illus- 
trations of disability the plaintiff, as a reasonable man, must have understood 
that injuries of substantially similar crippling effect must be sustained by him 
before he would be entitled to the benefits named in the policy. 

It cannot be said that the hemorrhoids rendered the plaintiff “wholly and 
permanently” incapacitated, because that condition was. corrected by an_ oper- 
ation. One may not claim permanent injury for a condition which not only may 
be, but has been, corrected by surgery. 

[4] The condition of the plaintiff's right arm, though painful and weakened, 
does not prevent him from doing all kinds of manual labor, but only from doing 
heavy manual labor. Furthermore, the medical experts all unite in their testi- 
mony that the duration of the disability is problematical. This falls short of 
showing either whole or permanent disability as those terms are used in the 
policy. Therefore the defendant’s motion for nonsuit should have been granted. 

In view of this disposition of the motion, the exceptions to the charge need 
not be considered. 

Judgment for the defendant. 

Branch, J., did not sit; the others concurred. 


LEVY et al. v. NEW YORK LIFE INS. CO. 
Supreme Court, Appellate Division, First Department. June 20, 1933. 
265 New York Supplement 377. 
1. INSURANCE. 
_ Insured’s execution of printed form designating wife and children as bene- 
heiaries under policy formerly made payable to insured’s executors held effective, 
without strict compliance with policy terms, and insurer was protected by pay- 
ment to beneficiaries so designated. 
_ The policy provided that change of beneficiary must be made by 

Written notice to insurer at its home office accompanied by the policy 

tor indorsement of the change, and that, after indorsement, the change 

should relate back to the date when insured signed written notice of 
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change, whether insured was living at time of indorsement or not. The 
insurer, having paid proceeds of policy to the beneficiaries designated, 
was protected from demand by insured’s executor, notwithstanding fail- 
ure to have policy accompany the requested designation, since the trans- 
action was one strictly between the company and the insured, and each 
waived provisions of policy respecting procedure for change of bene- 
ficiary. 

(For other cases, see Insurance, Dec. Dig. § 587.) 

Appeal from Supreme Court, New York County. 

Action by Charles Levy and others, as executors of Isidore Goldfeld, deceased, 
against the New York Life Insurance Company. Plaintiffs recovered judgment 
for the sum of $29,311.38 on trial before the court without a jury, on a stipulation 
waiving findings, and defendant appeals. 

Reversed, and complaint dismissed. 

Argued before Finch, P. J., and Merrell, McAvoy, Martin, and O’ Malley, JJ. 

Louis H. Cooke, of New York City (Ferdinand H. Pease, of New York City, 
of counsel), for appellant. 

Charles Levy, of New York City (Samuel Hart, of Brooklyn, of counsel; 
Samuel Fischer, of New York City, on the brief), for respondents. 

Martin, Justice. 

On June 22, 1925, the New York Life Insurance Company issued a policy 
of life insurance for $35,000 upon the life of Isidore Goldfeld, in which his wife 
was named as beneficiary. On August 4, 1930, by indorsements on the policy 
the policy was changed and made payable to the insured’s “executors, adminis- 
trators or assigns,” and at about the same time the defendant was appointed 
trustee to pay out the proceeds according to the terms of a trust agreement. 
The insured, on December 15, 1930, revoked the trust, thus leaving the proceeds 
of the policy payable to his “executors, administrators or assigns.” On Decem- 
ber 10, 1930, the insured signed and executed his will which appears in the 
record, by the terms of which he attempted to dispose of the proceeds of the 
policy in question, and which instrument named the plaintiffs as executors and 
ices under his will and guardians of the persons and estates of his three 
children. 

Thereafter the insured requested his wife to send for a notary public named 
Pavone, whose services the insured used whenever he required a notarial certificate 
on legal documents. When Pavone appeared on January 3, 1931, the insured 
told him that he wished to change the beneficiary named in his policy, and he 
then executed one of the printed forms of the defendant company, wherein he 
stated that the beneficiaries were to be his wife and three children in equal shares. 
This document was witnessed by August S. Rheingold, Lucy Wright, and 
Anthony Pavone, and was received by the defendant company through the mail 
on January 28, 1931. On the same day, the 3d of January, 1931, the insured also 
changed the beneficiary on a policy held by him in the Union Central Life Insur- 
ance Company, making it payable to his wife. Thereafter, and on January 29, 
1931, the insured died. A brother of the insured’s wife requested that one of 
the plaintiffs herein, Charles Levy, surrender the policy in question so that the 
change of beneficiary might be indorsed thereon, but Levy refused to surrender 
the policy for such indorsement. 

The policy contained the following provision with respect to change of 
beneficiary: “The insured may at any time, and from time to time, change the 
beneficiary, provided this Policy is not then assigned. Every change of bene- 
ficiary must be made by written notice to the Company at its Home Office accom- 
panied by the Policy for indorsement of the change thereon by the Company, 
and unless so indorsed the change shall not take effect. After such indorsement 
the change shall relate back to and take effect as of the date the insured signed 
said written notice of change whether the insured be living at the time of such 
indorsement or not, but without prejudice to the Company on account of any 
payment made by it before such indorsement. In the event of the death of any 
beneficiary before the Insured the interest of such beneficiary shall vest in the 
Insured, unless otherwise provided herein.” 
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On July 22, 1931, the defendant paid the sum of $26,817.85, the proceeds of 
the policy, to the wife of the insured in her individual capacity and as guardian 
of the three children Cella, Joseph, and Harold Goldfeld. 

The plaintiffs, as executors of the estate of Isidore Goldfeld, have brought 
this action to recover the proceeds ot the policy. They contend that they are 
the beneficiaries named therein, and that the attempted change of beneficiary 
made by the insured on January 3, 1931, was ineffectual, in view of the failure 
to have the policy accompany the requested change; that, having been named 
as beneficiaries, they are entitled to the proceeds of the policy. 

The court at Trial Term agreed with that contention and directed judgment 
for the plaintiffs. The defendant appeals from that judgment. 

[1] It is argued by the defendant that, in making a policy payable to his 
“executors, administrators or assigns,” an insured is not limited to the method 
of designation set forth in the policy; that this is merely a contract or transaction 
between the insured and the defendant company; that at the time of the 
designation of a particular beneficiary in place of his estate the policy is not a 
contract for the benefit of a third person, but is the property of the insured. 
In the present case the insured expressed his desire in writing to have the 
proceeds of the policy paid to his wife and children, and the defendant carried 
out that wish. 

The defendant claims that the insured has a right to ignore provisions which 
he himself agreed to as to the manner of execution of a power; that he has 
the right to declare a trust as to the policy which is payable not to a third party, 
but to himself, particularly when the policy provides by its terms that the 
indorsement of a change of beneficiary may be made after the death of the 
insured. Defendant maintains that the only condition precedent prior to the 
death of the insured is the stgning of the designation; that the delivery of the 
designation and the policy and the indorsement of the policy, while it is neces- 
sary for the protection of the company, may take place after the insured’s death 
and relate back to the time the insured executed the change. 

The defendant relies upon the case of Northern Life Ins. Co. v. Burkholder, 
131 Or. 537, 549, 283 P. 739, 743, where the court distinguished between a policy 
payable to an insured’s estate and a policy payable to a named beneficiary. In 
that case the insured changed the beneficiary from his estate to an individual 
by writing the latter’s name into the policy without taking any other steps, and 
the new beneficiary was held entitled to the proceeds of the policy. The court 
said : 

“When the change or attempted change was made Marti’s ‘estate’ was in 
effect himself. There was no administrator in existence and no actual beneficiary 
in exisitence whose consent was required. The contract at the time was a two- 
party contract, the insurer and the insured. * * * So, between him and his estate 
there was no distinction. What he did, his ‘estate’ through him consented to, 
and what he did, bound his administrator. * * * We are of the opinion that the 
administrator, who merely steps in the shoes of the deceased, is not in a position 
to urge the fact that deceased did not exercise his right of selecting a beneficiary, 
or in transferring the policy regularly, unless the insurer has objected to the 
transfer of the designation. * * * 

“As to the estate of decedent, it was to all intents existent in the decedent 
himself when he named Thelma as the beneficiary, and after his death his admin- 
istrator had no right to dispute his designation. The claim of the administrator 
is not on behalf of the heirs or the relatives of deceased but on behalf of the 
estate, and such a claim, if allowed, would be far reaching and inequitable in its 
consequences.” 

To the same effect are Prudential Ins. Co. v. Young, 14 Ind. App. 560, 43 
N. E. 253, 56 Am. St. Rep. 319; Myers v. Eckerson, 288 Pa. 468, 136 A. 785; Gaines 
v. Gaines, (Ky.) 99 S. W. 600 
‘ In Matter of Mackintosh’s Estate, 140 Mise. 12, 249 N. Y. S. 534, Surrogate 
Slater held that the petitioner, decedent's widow, was entitled to the proceeds 
of insurance policies upon the life of decedent payable by their terms to his 
estate, where it appeared that assignment of the policies were found in decedent’s 
deposit box in an envelope in the handwriting of decedent, with the policy 
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numbers thereon and a memorandum indicating the assignments thereof to the 
widow. The surrogate held that proof of actual delivery of these assignments 
was not necessary, for the assignments and the memorandum on the envelopes 
were in themselves sufficient instruments of transfer, and constituted evidence 
that all acts necessary to the vesting of title in the widow had been performed. 
It was held, moreover, that the evidence warranted the finding that there was 
«a written trust declaration contained on the envelope and delivery was not 
necessary to constitute a valid trust. 


The insured was not changing the bencficiary as much as he was designating 
a beneficiary. In exercising the right to so designate a beneficiary, he should 
not be bound to a strict compliance with the provisions of the policy calling for 
delivery of same to the company with the change of beneficiary. That provision 
is for the protection of the company or for the protectin of some third party 
who is named as the beneficiary. This transaction, however, is one strictly 
between the company and the insured. The insured has waived the provisions 
which were for his protection, and the company, in paying the proceeds of the 
policy, waived those same provisions which were also for its protection. In 
Bacon on Lifc & Accident Insurance (4th Ed.) § 406, the subject is considered. 
It is there stated: “Although the rule is settled that change of beneficiary must 
be made in the manner prescribed by the laws of the society, with some excep- 
tions it is also now equally well settled that the society may waive compliance 
with the required formalities.” 

In aren v. Supreme Council of Catholic hae 3en. Ass’n, 84 App. Div. 
205, 82 N. Y. S. 733, athirmed 178 N. Y. 629, 71 N. E. 1130, this court held that the 
provisions of a by-laws of the insurer requiring the oT of an outstanding 
certificate as a condition precedent to the issuing of a new certificate being 
for the benefit of the association might be and had ie waived by it. 

In the recent case of Matter of Chatham Phenix National Bank & Trust 
Co., 232 App. Div. 598, 600, 251 N. Y. S. 43, 45, this court held that the provision 
requiring the written consent of the insurance company was solely for its own 
benefit and could be waived. The court in its opinion said: “The provision 
requiring written assent by the insurance company was solely for its own benefit. 
It could be waived by the insurer, and a prior designee would not be heard to 
complain. If the action had been brought against the insurance company and it 
had rested its defense upon its lack of consent, a different situation would be 
presented, But it is not defending here. It has waived the requirement of its 
written approval and leaves it to this court to determine which of these parties 
is entitled to the proceeds of the policies.” See, also, Illingworth v. Illingworth, 
186 App. Div. 058, 172 N. Y. S. 899 Reid v. _Durboraw (C. CC. A). 2720. 9: 
Navassa Guano Co. vy. Cockfield (D. C.) 244 F. 222; Zies v. New York Life Ins. 
Co., 237 App. Div. 367, 261 N. Y. S. 709. 

The insured had the right to designate his wife aand children as his bene- 
ficiaries without a strict compliance with the terms of the policy when the rights 
of a third party were not involved, and this is particularly true where the insur- 
ance company has waived its rights to compel strict compliance with the provis- 
ions of the policy. 

The defendant contends that, having paid the proceeds of the policy to the 
wife and three children of the insured, and having obtained releases from them 
the payment of this judgment would amount to an unjust enrichment of the 
children, since, under the will of the deceased insured, the children are to receive 
an interest in the trusts set up for their benefit, which include the proceeds of 
the policy in question; that they would receive, under certain conditions, the 
major portion of this judgment, in addition to their share of the money defendant 
has already paid. 

[2] Another clement here present is that the estate of the insured, repre- 
sented by the plaintiffs, should be bound by the act of the testator; his act is 
their act, and his waiver of any of his rights is their waiver. They are bound 
when it is shown that he clearly intended that he wanted his wife and children 
named as beneficiaries and did all that was necessary or that he could do to 
accomplish that result. The fact that an executor has refused to surrender the 
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policy and thus carry out the wishes of the insured may not be used to obtain a 
double payment of the policy. ee 

The judgment should be reversed, with costs, and the complaint dismissed, 
with costs. ; ee 

Judgment reversed, with costs, and complaint dismissed, with costs. Order 
filed. 

Finch, P. J., and Merrell and O'Malley, JJ., concur. 

McAvoy, Pe, took no ‘part. 


In re ARNOTT’S ESTATE. 
Surrogate’s Court, Bronx: County. Dec. 13, 1932. 
265 New York Supplement 410. 
INSURANCE. 

Representations by insurance agent that if premiums on industrial life policy 
were paid by insured’s brother and policy retained by him, he would receive 
insurance money on insured’s death, bound company to make election to pay insur 
ance to insured’s brother under facility of payment clause. 

(For other cases, see Insurance, Dec. Dig. § 583[2].) 

Proceeding to discover personal property alleged to be withheld in the estate 
of Walter Joseph Arnott, deceased. 

Petition dismissed. 

\aron Samuelson, of New York City, for petitioner. 

Jacob J. Pantell, of New York City, for respondent. 

HENDERSON, Surrogate. 

In this discovery proceeding the question of title to the proceeds of three 
industrial insurance policies of the Prudential Life Insurance Company on thie 
life of the decedent is involved. There was a hearing at which time the respond- 
ent was not represented by counsel. Upon the evidence adduced at that time the 
court was of the opinion that the proceeds of the insurance policies belonged ic 
the estate (N. Y. L. J., October 26, 1932). Subsequently the respondent employed 
an attorney and an application was granted reopening the proceeding for the 
taking of further testimony. Upon such further hearing, an insurance agent 
formerly employed by the Prudential Life Insurance Company was produced by 
the respondent. He testified that he solicited the decedent for insurance, and the 
insured said that he could not afford it, but would take out a policy if his brother 
and sister-in-law would pay for it. Later the decedent made an application for 
insurance at which time the agent and the respondent’s wife were present. The 
agent told them that if the premiums were paid by the respondent and if he 
retained the policy, the company would pay him. When the policy was delivered, 
the same persons were present. At that time Mrs. Arnott told the agent that the 
decedent, Walter, wanted to name her husband as beneficiary. The agent said 
that the respondent could not be named in the policy, but again repeated that as 
long as the decedent’s brother, George, had the policy and paid the premiums, the 
company would pay him upon the death of the insured. 

\ second policy was taken out later at which time the respondent’s wife, the 
agent, and the decedent were present. She again inquired if her husband would 
receive the insurance money upon the death of the insured and the agent told hei 
that if her husband retained the policy and paid the premiums, he would be paid 

A third policy was taken out at which time, in addition to the persons present 
at the other meetings, there was a second agent of the company. At this time the 
respondent’s wife inquired as to why her husband was not named as beneficiary 
in the policy, as a beneficiary had been named in an industrial policy of the John 
Hancock Insurance Company. The agent who had written the two previous 
policies told them that no beneficiary could be named, but if she retained the 
policy and paid the premiums, her husband would receive the money upon his 
brother's death. It appears that the respondent’s wife, acting for her husband, 
made all the payments of premiums. In view cf the further testimony adduced, 
it is now my opinion that the representations of the agent constituted an agree- 
ment as to each policy binding upon the company to make a present election unde: 
the facility of payment clause of the policy to pay the proceeds thereof to the 
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respondent upon the death of the insured. The respondent had an absolute right 
to the payment received by him. Shea v. United States Industrial Insurance Co., 
23 App. Diy. 53, 48 N. Y. S. 548; Tarasowski vy. Prudential Insurance Company 
of America, 113 Misc. 248, 184 N. Y. S. 264; Matter of Dickman’s Estate, 142 
Mise. 207, 254 N. Y. S. 302. As I have found that title to the proceeds of the 
insurance policies is in the respondent, this proceeding is dismissed on the merits. 
Settle decision and decree. 


In re VALVERDE’S ESTATE. 
Petition of COLKER. 
Surrogate’s Court, Kings County. June 10, 1933. 

On Reargument June 28, 1933. 

265 New York Supplement 484. 
1. INSURANCE. 
_ Under policy payable to “beneficiary if living,” one claiming through benefi- 
ciary must prove beneficiary was living at insured’s death. 

(For other cases, see Insurance, Dec. Dig. § 646[1].) 

2. INSURANCE. 

Under policy provision that interest of any beneficiary dying before insured 
should vest in insured, right of beneficiary is vested subject to being divested 
by dying before insured. . 

(For other cases, see Insurance, Dec. Dig. § 586.) 

3. INSURANCE. 
Insurance contract must be interpreted like any other contractual document. 
(For other cases, see Insurance, Dec. Dig. § 146[1].) 

4. INSURANCE. 

nsurance application, properly incorporated in policy, forms integral par 

I pplicat properly porated policy, f t 1 part 
thereof. 

(For other cases, see Insurance, Dec. Dig. § 151[2].) 

5. INSURANCE. 

That construction of ambiguous insurance contract which represents in- 
sured’s understanding will be favored. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

6. INSURANCE. 

Predominating effect will be given to devolution of proceeds of life insurance 
policy indicated in application signed by insured in determining whether latter’s 
estate or that of beneficiary dying before insured is entitled thereto. 

(For other cases, see Insurance, Dec. Dig. § 151[2].) 

11. INSURANCE. ; : , ; . 

Language of application, physically incorporated in life insurance policy, 
must be considered in interpreting document, though made part of contract in 
exercise of option given insured only (Insurance Law, § 101, subd. 3). 

(For other cases, see Insurance, Dec. Dig. § 151[2].) 

13. INSURANCE. : e ie . ; z 

Provision of life insurance policy for disposition of proceeds on insured’s 
death must be construed as insured intended. 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 

In the matter of the petition of William J. Colker to compel Cathryne Cor- 
nell to render and settle her account as administratrix, with the will annexed, ot 
the estate of Emanuel Green Valverde, deceased. On objection to the adminis- 
tratrix’ failure to account for all assets of decedent's estate in her hands. 

Objection sustained. ; . oo 

Thomas A. McDonald, of New York City (Franklin M. Depew, ot New 
York City, of counsel), for Cathryne Cornell. 

Philip Cooper, of New York City, for William J. Colker. 

WINGATE, Surrogate. 

The facts pertinent to the decision of the question at bar are stipulated. The 
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decedent, Emanuel Valverde, and his wife, Hattie, died in a common disaster on 
October 26, 1930, in the sinking at sea of the steamship Barbadoes, and the sur- 
vivorship, as between them, is unascertainable. Emanuel’s life was insured in 
two policies of the Mutual Life Insurance Company, each in the sum of $5,000. 
These policies both provided that the company “will pay to the Insured’s wife, 
Hattie Valverde, the Beneficiary, Five Thousand Dollars, upon due proof of the 
death of Emanuel G. Valverde, the Insured.” The policy also contains the fol- 
lowing under “Section 12. Miscellaneous Provisions”: “The interest of any 
beneficiary who dies before the insured shall vest in the Insured unless other- 
wise provided in this Policy.” 

The policy, under the same section, contains the following: “The contract. 
This Policy and the application, copy of which is attached, constitute the entire 
contract.” 

The attached application, which is signed by the insured, contains the fol- 
lowing: 

“11. Unless otherwise herein specified policy will be payable to Beneficiary, 
if living, if not living Insured’s Estate. 

“(a) Name (in full) of Beneficiary. If a corporation give head office and 
state of incorporation Hattie Valverde 

“(b) P. O. Address same as assured 

“(¢) Relationship to the Insured or Insurable Interest |i’ife.” 

In the foregoing the italicized words are pen-written, apparently in the 
handwriting of the deceased. The application bears date two days previous to 
that of the policy itself. 

The same person was appointed administratrix of the estates, both of the 
husband and wife, and received two checks from the insurance company in pay- 
ment of the losses under the two policies. Both were made payable to her as 
administratrix of both estates. She indorsed them in both capacities and de- 
posited both in the funds of the estate of the wife. The present issue arises 
upon an objection by a creditor of the husband, to the effect that she has failed 
to account in the husband’s estate for all assets which came into her hands as 
administratrix of his estate. 

{1] The turning point in the decision of the rights of the parties lies in the 
interpretation of the two quoted clauses, respecting a substitution of payees, con- 
tained in the application and the policy. That they are not coextensive is ob- 
vious. In the application, the provision is that the policy is payable to the “Bene- 
ficiary, if living.” This language, therefore, imposes a condition precedent upon 
the recovery by any person standing on the right of the beneficiary that a dem- 
onstration be made to the effect that such condition has met with compliance, 
namely, that she was living at the death of the assured. This is the exact lang- 
uage of the policy considered in McGowin v. Menken, 223 N. Y. 509, 511, 119 N. 
E. 877, 5 A. L. R. 794, which presents a perfect logical exposition of the effect 
of such a condition precedent as well as being an authority binding on this court 
in any event, to the effect that under such a contract the named beneficiary, or 
one claiming through her, possesses no right of recovery, unless it be demon- 
strated that she was living when thé assured died. 

[2] The language of the policy differs materially from that of the applica- 
tion, in that it provides that “the interest of any beneficiary who dies before the 
insured shall vest in the Insured.” With all due deference to the majority opin- 
ion in Dunn v. New Amsterdam Casualty Co., 141 App. Div. 478, 126 N. Y. S. 
229, this court is much more impressed with the exposition of the minority opin- 
ion, which holds that under such a wording, as was found in the policy in that 
case and with which that in the policy at bar corresponds, the right of the bene- 
ficiary was conditionally vested, or, to use the alternative phrase, vested subject 
to heing divested, and would continue until the happening of the divesting con- 
dition, namely, her death “before the insured,” was demonstrated. Under this 
provision, it would seem to be a logical conclusion to hold that the burden of 
demonstrating the happening of the divesting condition would be upon him who 
could succeed only if such divestment by prior death had occurred. 

[3, 4] It is, of course, primary that a contract of insurance is to be inter- 
preted like any other contractual document, and that when properly incorporated 
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therein, the application forms an integral part thereof. Studwell v. Mutual Bene- 
fit Life Ass’n, 61 N. Y. Super. Ct. (29 Jones & S.) 287, 19 N. Y. S. 709, affirmed 
139 N. Y. 615, 35 N. E. 204; Greenwich Bank v. Hartford Fire Ins. Co. of Hart- 
ford, Conn., 222 App. Div. 219, 225 N. Y. S. 615, affirmed 250 N. Y. 116, 164 N. 
E. 876; see also Donley v. Glens Falls Ins. Co., 184 N. Y. 107, 111, 76 N. E. 
914, 6 Ann. Cas. 81. 

In view of the apparent divergence in legal results of the two clauses noted, 
the most that can be said in favor of the position of the administratrix is that 
there is an ambiguity in the contract. 

[5] Where an ambiguity exists in a contract of insurance, it is apparently 
the law that that construction will be favored which represented the understand- 
ing of the assured. On this subject, though in a different connection, the court 
says in Nellis v. Western Life Indemnity Co., 207 N. Y. 320, at page 332, 100 N. 
E. 1119, 1122: “When a person accepts insurance upon terms so written in the 
policy by the insurer, either intentionally or otherwise, as to be calculated to de- 
ceive, and in such ambiguous language that it is possible to construe them in 
more than one way, a construction in favor of the understanding of the insured, 
at the time the policy was taken, should be sustained.” 

[6] The application of this principle would result in giving predominating 
effect to the devolution of the proceeds indicated in the document which was act- 
ually the act of the insured; which be signed and presumably understood. 

[7] The same result would he attained by an application of the principle that 
“if two clauses are repugnant and cannot stand together, the first will stand and 
the last will be rejected.” Pittsburgh & Shawmut R. Co. v. Central Trust Co. of 
New York, 156 App. Div. 182, 189, 141 N. Y. S. 66, 71. 

[8] The accountant has mistaken the location of the burden in respect to an 
explanation of her failure to include in her account the proceeds of the two 
checks for the insurance payments which were made payable to her in her capa- 
city of administratrix of this estate as well as of that of the wife. It being ad- 
mitted that she received this $10,000 in her representative capacity, the duty rests 
upon her of exculpating herself for its omission as a debit item in her account. 
Matter of Taber's Estate, 30 Misc. 172, 181, 63 N. Y. S. 728, affirmed 54 App. 
Div. 629, 66 N. Y. S. 1146; Matter of Brown, 86 Misc. 187, 189, 149 N. Y. S. 
138, affirmed 167 App. Div. 912, 151 N. Y. S. 1106, affirmed 217 N. Y.-621, 111 
N. E. 1085: Matter of Gentry’s Estate, 139 Misc. 759, 764, 249 N. Y. S. 296; 
see also Matter of Wanner’s Estate, 146 Misc. 722, 725, 263 N. Y. S. 542. The 
demonstration of this receipt by her would at least subject her to the burden of 
going forward with an adequate explanation for its nonproduction. 

[9] On the authorities and for the reasons stated, it must be determined 
that the proceeds from these policies constituted an asset of this estate. 

The objection is, therefore, sustained. Proceed accordingly. 

On Reargument. 

The logical effect of the main argument of counsel for the movant herein 
would result in a thesis which neither he nor any other competent attorney would 
care to postulate. It is in substance that since section 101, subd. 3, of the Insur 
ance Law gives to the insured, the sole option to make the application for the 
policy a part of the contract, such application, if the option be exercised, should 
not be considered by the court in an interpretation of the contract of insurance. 
While Becker v. Colonial Life Ins. Co., 153 App. Div. 382, 138 N. Y. S. 491, 
and Archer v. Equitable Life Assur. Soc. of United States, 169 App. Div. 43. 
154 N. Y. S. 519, affirmed 218 N. Y. 18, 22, 112 N. E. 433, give some of the rea- 
sons underlying this enactment in question, the effect of the exercise of such op 
tion is stated in the enactment itself and in the opinion of the Court of Appeals 
in the Archer Case (see pages 22, 23 of 218 N. Y., 112 N. E. 433, 435) and 15 
that by such incorporation, the application hecomes an integral part of the con 
tract between the parties. 

[10, 11] It is primary that in the interpretation of any written document, 
every portion thereof is to he given effect and it is beyond the power of the 
court in the ordinary case to delete or disregard any part. Fleischman v. Fur- 
gueson, 223 N. Y. 235, 239, 119 N. E. 400; Adams v. Massey, 184 N. Y. 62, 69, 
76 N. E. 916: Matter of Reppucci’s Estate, 145 Mise. 671, 677, 261 N. Y. S. 213. 
In every contract provisions thereof are inserted at the election of one or the 
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other party. To maintain that any parts so included on the insistence of one 
should, in the absence of inequitable conduct on his part, be disregarded in ar- 
riving at the meaning of the agreement as a whole, is a reductio ad absurdum 
which would destroy all contract law. It must follow, therefore, that by reason 
of its physical incorporation therein, the application becomes an integral part 
of the contract for better or for worse, and that its language must be considered 
by the court in the interpretation of the document. 

{12, 13] In all questions of documentary interpretation, the object of the 
court is to ascertain the true intention of the parties as evidenced by the words 
employed. Manson vy. Curtis, 223 N. Y. 313, 320, 119 N. E. 559, Ann. Cas. 1918E, 
247; Gail v. Gail, 127 App. Div. 892, 894, 112 N. Y. S. 96. As the court points 
out in Dunn v. New Amsterdam Casualty Co., 141 App. Div. 478, at page 479, 
126 N. Y. S. 229, 230: “It is not easy to perceive why a different rule of con- 
struction should be applied to the clause of a life insurance policy providing for 
the disposition of the money to become due under it from that applicable to a 
testamentary disposition, where both have the same object, i. e., provision for 
those who are the natural objects of the assured’s or the testator’s bounty. The 
mere fact that one instrument is a will and the other a contract appears to us to 
be of little consequenre. In the one case the intention of the testator, in the 
other the intention of the insured is paramount. The insurer has no interest im 
the matter, except to have the provisions definite enough for its protection.” 

This is merely another method of expression of the thought quoted from 
Nellis v. Western Life Ins. Co., 207 N. Y. 320, 332, 100 N. E. 1119, in the former 
opinion in this case, and is complementary to the principle voiced in White v. 
Hoyt, 73 N. Y. 505, at page 511: “The rule in ethics is, that ‘when the terms of 
a promise admit of more senses than one, the promise is to be performed in 
that sense in which the promisor apprehended at the time the promisee received 
it, and this is the established rule at law, as well as in morals. In the language 
of the books, it is to be interpreted in the sense in which the promisor had rea- 
son to suppose it was understood by the promisee.” 

In the present case, the decision of the Court of Appeals in McGowin v. 
Menken, 223 N. Y. 509, 119 N. E. 877, 5 A. L. R. 794, had placed a definite mean- 
ing upon the language adopted by the insured respecting the payee of the policy. 
This was a matter which concerned him and was of absolutely no moment to 
the company. The result is inevitable on every applicable principle of construc- 
tion that the interpretation to be placed upon the contract must be that which 
the former intended. In the Dunn Case, supra, the court went even further and 
determined, in effect, that in every such case the intention of the insured is to 
benefit the named payee only if it be demonstrated that at the time of accrual 
of the right, he is capable of receiving such benefit. In the instant case, it is 
unnecessary to go so far, although, extraneously from the considerations herein 
reviewed, it can scarcely be gainsaid that the insured would have preferred to 
have his creditors remember him with favor rather than that a gratuitous benefit 
be conferred upon a person who was a blood stranger to him. 

On reason and authority the court is satisfied that the result previously at- 
tained is correct. 

The motion for reargument is therefore granted, and on such reargument 
the former disposition of the question is affirmed. Proceed accordingly. 


_SCOTT v. AZETNA LIFE INS. CO. No. 407. 
Supreme Court of North Carolina. June 28, 1933. 
169 Southeastern Reporter 801. 


2, INSURANCE. 

Complaint for double indemnity for insured’s death following extraction of 
tooth, provided for in riders on life policies for death by accidental means, evi- 
denced by visible contusion or wound, held to state cause of action. 

Complaint alleged that insured died and beneficiary furnished to in- 
surer proofs of death within riders on life policies; that death resulted 
directly and independently of all other causes from bodily injuries effected 
solely through external, violent, and accidental means within ninety days 
trom occurrence of accident which was evidenced by visible contusion 





The Insurance Law Journal, Vol. 81 | Nov., 1933 


or wound, and did not result directly or indirectly from any of causes or 

exceptions mentioned in riders, language of which was adopted; that death 

resulted from accidental infection of insured’s blood stream, following 
extraction of tooth by dentist, or from operation on throat made necessary 

by infection; that beneficiary made demand for double indemnity upon 

insurer who paid no part of it. 

(For other cases, see Insurance, Dec. Dig. § 629[1].) 

Appeal from Superior Court, Guilford County; Stack, Judge. 

Action by Nell Glenn Scott against the Attna Life Insurance Company. From 
a judgment of dismissal, plaintiff appeals. 

hKeversed. 

This is an action to recover of the defendant the sum of $2,000, by reason of 
the provisions of riders attached to and forming a part of two policies of insur- 
ance issued by the defendant insuring the life of Robert B. Scott. The plaintiff 
is the beneficiary named in each of said policies. Both policies were issued on 
April 26, 1921, and were in full force at the date of the death of the insured 
to wit, May 2, 1931. The defendant has paid to the plaintiff the face amount of 
each policy, to wit, $1,000. 

The rider attached to and forming a part of each policy is in words as fol- 
lows: “If the death of the insured occurs before the first anniversary date of this 
policy which follows the age of seventy years, and before a payment under the 
permanent disability provision, if any, has been made or benefit thereunde1 
allowed, all premiums previously due having been paid, and such death result 
directly and independently of all other causes from bodily injuries effected solely 
through external, violent and accidental means within ninety days from the 
occurrence of such accident and if such accident is evidenced by a visible contusion 
or wound on the exterior of the body (except in case of drowning and internal 
injuries revealed by an autopsy), and if such death does not result from suicide, 
while sane or insane, nor from military or naval service in time of war, nor 
from an aeronautic flight or submarine descent, nor directly or indirectly from 
disease in any form, then the company will pay a sum equal to the sum herem 
described as the sum insured in addition thereto.” 

This action was begun on November 19, 1931. The complaint contains allega- 
tions as follows: 

“4. That the said Robert B. Scott died on the said 2nd of May, 1931; that 
thereafter proofs of death were made out and furnished to the defendant by 
\W. A. Scott, father of the insured, without the knowledge on the part of the 
plaintiff that said policies contained any double indemnity provision; that there 
after the plaintiff furnished defendant further proofs tending to show that the 
death of said insured was caused solely through external, violent and accidental 
means within the provisions of the riders on said policies; that thereafter the 
defendant paid to the plaintiff the face amount of each of the said policies, 
to-wit: $1,000.00, each, and that same was paid by defendant and accepted by 
plaintiff without prejudice to any claim or cause of action she might have on 
account of said double indemnity provision. 

“s. That the death of said Robert B. Scott resulted directly and independently 
of all other causes from bodily injuries effected solely through external, violent 
and accidental means within nincty days from the occurrence of such accident; 
that the said accident was evidenced by visible contusion or wound, and did not 
result directly or indirectly from any of the causes or exceptions mentioned in 
said rider. 

“6. Phat the death of said insured was caused and resulted in substantially 
the following manner: The insured on the 25th day of April 1931, had a tooth 
extracted by a duly and regularly licensed and practicing dentist in the City of 
Greensboro, which extraction left a visible contusion or wound on the body of 
the deceased ; that either at the time of the extraction of said tooth or soon 
thereafter streptococci germs, a violent and deadly class of bacterial germs, were 
accidentally introdticed, or found a port of entry, from the exterior of insured’s 
body in and to the insured’s blood stream; that about two days thereafter 
defendant's throat and neck and the glands thereof, became badly swollen so thai 
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it was not necessary for insured to go to a hospital and undergo an operation 
upon his throat, that as a result either of said operation or of said infection, the 
insured died on May 2, 1931. 

“%. That immediately prior to the extraction of said tooth the insured was 
a strong, well and able-bodied man, and was suffering from no disease or com 
plaint whatsoever, except that the tooth that was to be extracted was aching ; 
that within less than week after said tooth was extracted, the insured was dead: 
that his said death was caused solely, directly, immediately and independent of 
all other causes by the said accidental infection, from the outside, and by means 
of said violent infection, which poisoned his entire system, and necessitated said 
operation, and his said death was due solely and immediately, and independent of 
all other causes to said infection, and/or the operation thereby necessitated. 

“8. That by reason of the matters and things aforesaid, the defendant is 
indebted to the plaintiff in the sum of $2,000.00, with interest thereon from 
\ugust 5, 1931, until paid at the rate of six per centum per annum: that demand 
therefor has been made by the plaintiff upon the defendant, but no part of same 
has been paid, and the whole remains justly due and owing and is subject to no 
counter-claim, credit or set-off whatsoever.” 

The defendant filed an answer to the complaint, in which it denied all the 
material allegations therein. However, when the action was called for trial, the 
defendant, notwithstanding its answer, demurred ore tenus to the complaint on 
the ground that the facts stated therein are not sufficient to constitute a cause of 
action. This demurrer was sustained, and the plaintiff excepted. 

From judgment dismissing the action, the plaintiff appealed to the Supreme 
Court. 

Hines & Boren, of Greensboro, for appellant. 

Sapp & Sapp, of Greensboro, for appellee. 

Connor, Justice. 

In Hoke v. Glenn, 167 N. C. 594, 83 S. E. 807, 808, Ann. Cas. 1916E, 250, it 
is said: “It is the purpose of the Code system of pleading, which prevaiis with 
us, to have actions tried upon their merits, and to that end pleadings are con- 
strued liberally, every intendment is adopted in behalf of the pleader, and: ‘A 
complaint cannot be overthrown by a demurrer unless it be wholly insufficient. 
If in any portion of it, or to any extént, it presents facts sufficient to constitute 
a cause of action, or if facts sufficient for that purpose can be fairly gathered 
from it, the pleading will stand, however inartifically it may have been drawn, or 
however uncertain, defective, or redundant may be its statements, for, contrary 
to the common-law rule, every reasonable intendment and presumption must be 
made in favor of the pleader. It must be fatally defective before it will be rejected 
as insufficient.’ ” 

[1] This principle has been uniformly applied by this court, which does not 
look with favor upon a demurrer to a complaint on the ground that the facts 
stated therein are not sufficient to constitute a cause of action in which the plain- 
tiff is not entitled to relief. It is rarely the case that a complaint is so defective 
in its allegations that a demurrer on that ground can be or should be sustained. 
McNeill v. Thomas, 203 N. C. 219, 165 S. E. 712: Staley v. Royal Pines Park, 
202 N. C. 155, 162 S. E. 202; Joyner v. Woodard, 201 N. C. 315, 160 S. E. 285; 
Smithwick v. Pine Co., 199 N. C. 431, 154 S. E. 917; Smith v. Suitt, 199 N. C. 
3, 153 S. E. 602: Bechtel v. Bohannon, 198 N. C. 730, 153 S. E. 316; Cole v. 
Wagner, 197 N. C. 692, 150 S. E. 339, 71 A. L. R. 220; Meyer v. Fenner, 196 
N. C. 476, 146 S. E. 82: Seawell v. Cole, 194 N. C. 546, 140 S. FE. 85; North 
Carolina Corporation Commission v. Trust Co., 192 N. C. 246, 134 S. E. 656° 
Hartsfield v. Bryan, 177 N. C. 166, 98 S. E. 379. 

Applying this principle to the facts alleged in the complaint in the instant 
case, we are of opinion that there is error in the judgment sustaining the 
demurrer and dismissing the action. For that reason the judgment must be 
reversed, to the end that the action may be tried on the issues raised by the 
answer to the complaint appearing in the record. 

[2] The facts with respect to the cause of the death of the insured as alleged 
generally in the complaint are sufficient to state a cause of action on the rider 
attached to and forming a part of each of the policies of insurance issued by the 
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defendant, in which the plaintiff is named as beneficiary. It is alleged in paragraph 
5 of the complaint that the death of the insured resulted directly and independentiy 
of all other causes from bodily injuries effected solely through external, violent, 
and accidental means, within ninety days from the occurrence of such accident. 
and that said accident was evidenced by visible contusion or wound, and did not 
result directly or indirectly from any other causes or exceptions mentioned in the 
rider. On these facts the defendant, by the express language of the rider attached 
to and forming a part of each policy, is liable to the plaintiff for the sum oi 
$1,000, in addition to the face amount of said policy. These general allegations 
are sufficient to constitute a cause of action, and, if they are sustained hv the 
evidence at the trial, the plaintiff will be entitled to judgment as prayed for iv 
her complaint. 

Doubtless in anticipation of a motion by the defendant that her general allega- 
tions be made specific, the plaintiff alleges in paragraph 6 of her complaint that the 
death of the insured resulted from an accidental infection of his blood stream, 
following the extraction of a tooth by a dentist, or from an operation made 
necessary by such infection. These specific allegations are not inconsistent with or 
contradictory of the general allegations of paragraph 5 of the complaint, and are 
therefore not determinative of the question presented by defendant’s demurrer. 

In Horton vy. Travelers’ Ins. Co., 45 Cal. App. 462, 187 P. 1070, 1071, which 
Was an action upon a policy of insurance containing a provision similar to that 
contained in the rider on which this action was brought, it is said: “As against 
a general demurrer, a complaint is sufficient where, adopting the language of the 
policy, it avers in general terms that the insured met his death from bodiiy 
injuries effected directly through ‘external, violent, and accidental means,’ and 
that his death was occasioned by such means alone, without averring the particular 
facts and circumstances attending the death or injury, as plaintiff has done in this 
case. Richards v. Travelers’ Ins. Co., 89 Cal. 170, 26 P. 762, 23 Am. St. Rep. 455; 
1 C. J. 489. It is, it is true, the general rule that specific averments must be given 
precedence over general averments, inasmuch as the general allegations arc 
deemed explained, limited, and controlled by the specific allegations; but this 1s 
true only where there is an inconsistency between the general and specific aver- 
ments. In the absence of any inconsistency, the general aeverments, if necessary. 
may be looked to to complete the essentials of a cause of action. If, in the instant 
case,,the general allegations alone be looked to, the complaint unquestionably 
alleges a cause of action, * * * and we think the specific averments are en- 
tirely consistent with the general averments and with the statement of a caus? 
of action.” 

We cannot anticipate what the evidence at the trial of this action on the 
issues raised by the answer to the complaint will be. For this reason, we shall not 
at this time undertake to review or to discuss the cases from other jurisdictions 
cited in the briefs filed in this appeal. We are of opinion that the general allega- 
tions of the complaint are sufficient to state a cause of action, and that the specilic 
allegations are not inconsistent with or contradictory of the general allegations 

For this reason the judgment dismissing the action must be reversed. 


\MMONS y. EQUITABLE LIFE ASSUR. SOC. OF UNITED 
STATES. No. 621. 
Supreme Court of North Carolina. June 28, 1933. 
169 Southeastern Reporter 807. 

1. INSURANCE. ; 

Evidence held insufficient to take to jury question whether proper proot 
was furnished insurer as to authorize recovery of total and permanent disability 
benefits under group policy. 

(For other cases, see Insurance, Dec. Dig. § 668]14].) 
2. INSURANCE 

Insured had burden of proving that he furnished group insurer with due 
proof of total and permanent disability authorizing recovery of total and per- 
manent disability benefits. 

(For other cases, see Insurance, Dec. Dig. § 646[9].) 
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Appeal from Superior Court, Buncombe County; Clement, Judge. 

Action by Jack H. Ammons against the Equitable Life Assurance Society 
of the United States, Judgment of the general county court for plaintiff was 
reversed and remanded, with directions, by the superior court, and plaintiff 
appeals 

Affirmed. 

This action was instituted in the general county court of Buncombe county 
upon certificate No. 3215—198, issued by the defendant pursuant to a group 
policy plan. This certificate provides, among other things, the following: “In 
the event that any employee while insured under the aforesaid policy and before 
attaining age sixty, becomes totally and permanetly disabled by bodily injury or 
disease, and will thereby presumably be continuously prevented for life from 
engaging in any occupation or performing any work for compensation of financial 
value, upon receipt of due proof of such disability before the expiration of one 
year from the date of its commencement, the Society will, in terminatin of all 
insurance of such employee under the policy, pay equal monthly disability 
installments, the number and amount of which shall be determined by the table 
of installments below.” 

The plaintiff was employed by the American Enka Corporation, and a group 
policy of insurance had been provided by said corporation for the benefit of its 
employees. The certificate issued to the plaintiff was for the sum of $500, and 
payable in ten monthly installments of $50.35 per month. The plaintiff alleged 
that he became disabled on or about March 1, 1931, and that on or about Jan- 
uary 18, 1932, he consulted counsel and was advised that it was necessary for 
him to furnish due proof of total disability. In consequence thereof Dr. H. S. 
Ogilive, of Asheville, filled out a blank designated as a group disability claim of 
defendant. This attending physician’s statement, as shown on said blank, dis- 
closed certain facts with respect to the claim of the claimant. Paragraph 11 of 
this statement contains two questions, as follows: (a) “Do you believe the claini- 
aut to be so disabled that he is wholly prevented for life from pursuing any and 
all gainful occupation?” The physician answered this question “No.” (b) “Or is 
this total disability only temporary?” The physician answered this question 
“temporary.” The plaintiff testified that he notified Mr. Cooke, who was pay- 
master for the American Enka Corporation. The testimony was: “He is not em- 
ployed in any way by the insurance company, but he acts as free agent there, | 
would say, for the insurance company. He handles disability claims; we take suck 
action as we see fit in our office on the disability claims. * * * Some claims have 
been filed through Mr. Cooke. * * * He looks after them to a certain extent for 
the insurance company. * * * The notices under the Life Insurance policies are 
referred to the Insurance Company in New York.” There was other evidence 
that Mr. Cooke was paymaster and in charge of the insurance of employees at 
the plant, and that he furnished the blank heretofore referred to. 

Issues were submitted to the jury and answered in favor of plaintiff, and 
from judgment rendered the defendant appealed to the superior court upon 
certain exceptions. The trial judge, after hearing the exceptions, declared: 
“This court finding that there was not sufficient evidence presented by the plain- 
tiff in the lower court to go to the jury, and, therefore, the defendant’s motion 
for judgment as of nonsuit should have been sustained. * * * It is adjudged 
* * * and decreed that the judgment entered in this cause by the judge of the 
General County Court be, and the same is hereby reversed and the cause 
remanded to the said Court to the end that a judgment be entered therein in 
accordance therewith.” 

From the foregoing judgment plaintiff appealed. 

Edward H. McMahan, of Asheville, for appellant. 

Bourne, Parker, Bernard & Du Bose, of Asheville, for appellee. 

BrocpeN, Justice. 

{1, 2] The principles of law applicable to the facts are well settled, and the 
inerits of this cause rest solely upon an interpretation of the evidence in the 
record. 

In order to recover the benefits provided in the policy, it was necessary for 
plaintiff to offer evidence tending to show (1) permanent disability, and (2) 
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due proof thereof within a period of one year from the date of the commence- 
ment of the disability. There was sufficient evidence of permanent disability 
within the contemplation of the terms of the policy of insurance, and the vital 
question is whether due proof was furnished within one year. The testimony 
tended to show that the disability commenced about March, 1931. In January, 
i932, the plaintiff undertook, as he contends, to furnish’ proof thereof. Such 
proof consists of two elements: (a) The written statement of the attending 
physician, and (b) verbal statements to Mr. Cooke, paymaster of the Enka 
Corporation which employed the plaintiff and procured the group insurance. 
The written statement of the physician expressly declares that the plaintiff was 
not totally and permanently disabled and that the total disability was only 
temporary. Hence the written proof furnished put the plaintiff out of court. 
However, the policy does not require that written proof should be furnished, 
and the plaintiff undertook to show that verbal proof of disability was given 
within the one-year period. Manifestly such verbal proof should have been 
given to a proper agent of defendant. The testimony is to the effect that the 
oral declarations of disability were given to the paymaster of the Enka Corpora- 
tion, who was “not employed in any way by the insurance company.” There 
is evidence tending to show that Mr. Cooke looked after certain disability claims 
of employees of the corporation, but it does not appear whether such activities 
were performed in behalf of the corporation or of the defendant insurance com- 
pany 

The burden of proof was upon the plaintiff, and, as we interpret the record, 
there was no evidence that due proof of total disability has ever been furnished 
by the plaintiff to the defendant insurance company. Therefore the ruling of 
the trial judge was correct. 

Affirmed 

FRANKLIN LIFE INS. CO. v. FISHER. No. 21269. 
Supreme Court of Oklahoma. June 20, 1933. 
23 Pacific Reporter (2d) 151. 
1. INSURANCE. 

Where life policy provides tor disability benefits on due proof of insured’s 
disability, and insurer's approval thereof, giving of proof by insured he/d condi- 
tion precedent to accrual of payments under policy. 

(For other cases, see Insurance, Dec. Dig. § 543.) 

2, INSURANCE. 

Under life policy providing for waiver of premiums during insured’s disability 
but requiring payment of premiums due before insurer approves proof of dis- 
ability, insured could not recover premiums paid before submitting proof of 
disability 

(For other cases, see Insurance, Dec. Dig. § 198[1].) 

Svllabus by the Court. 

1. Where an insurance policy: provides in its disability clause that due proot 
shall be furnished to the company at its home office that the insured is disabled 
as provided in the policy, then the company upon approval of such proof and 
upon indorsement of said policy will grant the benefits prescribed by the terms 
of the policy; the giving of proof by the insured to the insurance company is a 
condition precedent to the accrual of payments under the policy. 

2. The date of furnishing proof to the insurance company, and not the date 
disability commenced, is the determining factor under a policy such as considered 
in the case at bar. 

3. Where an insurance company agrees to Waive the payment of premiums 
during the continuance of disability of the policyholder, and that apy premium 
due before the company approves the proof of disability is payable in accordance 
with the terms of the policy but if due after receipt of proof, will, if paid, be 
refunded upon approval of such proof, and plaintiff paid certain premjums before 
submitting proof of disability, held that plaintiff could not recove premiums 
paid before submitting proof of disability. 

4. Record examined, and /eld, the judgment of the district court is reversed 
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Appeal from Court of Common Pleas, Tulsa County; Wm. N. Randolph, 
Judge. 

Action by Wilton Morris Fisher against the Franklin Life Insurance Com- 
pany. Judgment for plaintiff, and defendant appeals. 

Reversed. 

Herbert D. Mason, Harold R. Williams, and Herbert S. French, all of Tulsa, 
for plaintiff in error. 

Yancey, Spillers & Fist, of Tulsa (Silverman, Rosenstein & Fist, of Tulsa, 
on supplemental brief), for defendant in error. 

CuLLIson, Vice Chief Justice. 

Wilton Morris Fisher, as plaintiff, instituted suit against the Franklin Life 
Insurance Company, seeking to recover for amounts alleged to be due plaintiff 
as a result of certain disabilities. Plaintiff procured the life insurance policy 
under consideration from defendant in April, 1924. The policy was in amount 
of $2,500, with a supplemental agreement attached providing for certain disability 
benefits in the nature of a waiver of premiums and the payments of monthly 
income. The policy provided, in substance, that defendant would waive pay- 
ment of premiums during disability after the receipt of proof of disability of 
the policyholder and that during such disability the company would pay the 
insured a monthly income ot $10 for each $1,000 worth of insurance carried. 

Plaintiff alleges that he has been disabled from February, 1925, to April, 
1929. and that his disability benefits are provided for within the terms of said 
policy. In February, 1929, plaintiff submitted proof to the insurance company 
stating that he had been disabled since 1925 and requested payment from 1925 

1929 i in the sum of $25 per month, and for the return of the insurance premiums 
paid during the said period of disability. Plaintiff recovered judgment in the 
trial of said cause, and defendant appeals to this court. 

Defendant presents two questions, briefly as follows: That the judgment is 
not supported by the record; and that the court erred in instructing the jury. 


The decision of this court hinges upon the construction of the supplemental 
ugrcement attached to said insurance policy containing the clause relative to 
waiver of premiums and monthly incomes. Plaintiff's first cause of action 
pleaded in his petition pertains to the amount of money alleged to be due under 
the terms and conditions of his insurance policy, which said clauses 
follows: 


as 
are as 


“TE duc proof shall be furnished to the Company at its Home Office that 
the Insured, before the anniversary of said Policy on which the Insured'’s age at 
nearest birthday is sixty years and after the issuance of said Policy and the 
payment of at least one full annual premium thereon and before default in the 
payment of any subsequent premium, has either (a) become totally and per- 
manently disabled by bodily injury or disease so that he is and will continue to 
he for life totally and permanently prevented thereby from the performance of 
any work or the transaction of any business for compensation or profit, or (b) 
been totally and continuously disabled for a perid of not less than three consecu- 
tive months and during all of that time has been prevented thereby from the 
performance of any work or the transaction of any business for compensation 
or profit, then the Company upon approval of such proof and upon endorsement 
on said Policy will grant the following benefits: * * * 


_ “Monthly Income. The Company agrees to pay to the Insured a monthly 
come of $10 for each $1000 of the principal sum insured under said Policy 
during the continuance of such disability. The first income payment shall 
hecome due on the first day of the calendar month following receipt of due 
proof of total and permanent disability, as defined in (a) above, or, due proof 
of continuous total disability for three consecutive months. as defined in (b) 
above, and succeeding payments shall become due on the first day of each 
calendar month thereafter during the continuance of such disability. Any 
income payments accruing before the Company approves the proof of disability 
shall become payable upon such approval and subsequent payments will be 
made as they become due. Any income payment so made during such disability 
shall not be deducted from the sum payable in any settlement of said Policy. 
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Interest on any indebtedness to the Company on said Policy shall be deducted 
from the income payments herein provided.” 

Plaintiff contends that there was $1,250 due as disability payments under the 
terms of said policy from February, 1925, to and including April, 1929. The 
record further shows that plaintiff submitted proof of disability to defendant on 
or about February, 1929, and the gist of the contention between the parties to 
this suit in the first cause of action is whether plaintiff can recover for said 
disability payments under the terms of the policy prior to the date plaintiff 
furnished defendant with proof of disability. If the submitting of proof of 
disability was a condition precedent to the operation of said clause of insuranc: 
entitling plaintiff to receive said disability benefits, then said disability benefits 
began to accrue upon the date of filing said proof, provided said disability was 
established. 

In construing the terms of the insurance contract, we must interpret the 
samc in accordance with the language contained in said contract. The terms 
of that portion of the policy under consideration provides: If due proof shall 
be furnished to the company at its home office, the insured has either (a) become 
totally and permanently disabled or (b) been totally and continuously disabled 
for a period of not less than three consecutive months, then the company upon 
approval of such proof and upon indorsement on said policy will grant the 
following relief: First, waiver of premium and, second, pay a monthly income. 

We observe that under the terms and conditions of the policy, it became 
necessary for the policyholder to furnish due proof to the company at its home 
office touching on certain questions as designated by said policy, and upon 
approval of such proof and indorsing the same on the policy, the company will 
make the monthly payments as directed by the terms of the policy. 

Plaintiff contends that the case at bar is controlled by Prudential Insurance 
Company of America y. Singletary, 151 Okl. 301, 3 P. (2d) 657. We have carefully 
considered the Singletary Case, which construes a policy very much the same as 
the policy in the case at bar. The Singletary Case holds that the date of the 
payments dates from the date of permanent disability and not from the date 
proof of said disability was furnished the company. We cannot agree with said 
construction. The case is not controlling herein. 

{11 A careful analysis of the policy under consideration reveals the following 
pertinent facts: The policyholder must furnish to the company due proof at the 
home office that he is totally and permanently disabled or has been totally and 
continuously disabled for a period of not less than three months. When the 
company approves such proof and indorses said policy, the company will grant 
a waiver of premiums and pay a monthly income to the disabled policyholder 
The provision of the policy providing for the payment of monthly income pro 
vides that the first payment of income shall become due on the first day of the 
calendar month following receipt of due proof of total and permanent disability 
as defined in the policy. The policy further provides that income payments 
accruing before the company approves the proof shall become payable upon the 
approval of the proof. A careful analysis of the contract convinces us that 
the first act necessary for plaintiff to perform in order to start the payments to 
aceruing was the furnishing of proof to the company. Upon receipt of said 
proof by the company, the payments began to accrue. Until the company 
received proof, so as to give them notice of the claim of plaintiff, the payments 
did not begin to accrue. Plaintiff was entitled to recover from and after the 
date of giving defendant proof of disability, and not for the pc riod of time 
before any proof was given defendant. 

The United States Supreme Court had under consideration an insurance 
policy almost identical with the policy in the case at bar, in the case of Bergholm 
et al. v. Peoria Life Insurance Company of Peoria; IIl., 284 U. S. 489, 52 S. Ct 
230, 76 L. Ed. 416, and in discussing the applicable sections of said insurance 
policy the court said: 

“The income disability clause, which follows this language, provides: 

“Upon receipt by the Company of satisfactory proof that the Insured is 
totally and permanently disabled as hereinafter defined the Company will 

“1. Pay for the Insured all premiums becoming due hereon after the receipt 
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of such proof and during the continuance of the total and permanent disability 
of the Insured and will also 

‘*2. Pay to the Insured a Monthly Income for life of 1% of this Policy; The 
first payment of such income to be paid immediately upon receipt of such 
proof.’ * * * 

“Here the obligation of the company does not rest upon the existence of the 
disability ; but it is the receipt by the company of proof of the disability which is 
definitely made a condition precedent to an assumption by it of payment of the 
premiums becoming due after the receipt of such proof. The provision to that 
effect is wholly free from the ambiguity which the court thought existed in the 
Marshall policy. Compare Brams v. New York L. Ins. Co., 299 Pa. 11, 14, 148 
\. 855. It is true that where the terms of a policy are of doubtful meaning, that 
construction most favorable to the insured will be adopted. Mutual L. Ins. Co. [of 
New York] v. Hurni Packing Co., 263 U. S. 167, 174, 68 L. Ed. 235, 238, 31 A. L. R. 
102, 44 S. Ct. 90: Stipcich v. Metropolitan L. Ins. Co., 277 U. S. 311, 322, 72 
I.. Ed. 895, 900, 48 S. Ct. 512. This canon of construction is both reasonable and 
just, since the words of the policy are chosen by the insurance company; but it 
furnishes no warrant for avoiding hard consequences by importing into a contract 
an ambiguity which otherwise would not exist, or, under the guise of construc- 
tion, by forcing from plain words unusual and unnatural meanings. 

In the very recent case of Orr v. Mutual Life Ins. Co. of New York (D. C.) 
37 F.(2d) 901, 904, that court had under consideration an insurance policy very 
similar to the one in the case at bar and very similar to the one in the Bergholm 
Case, just cited supra, and in discussing and applying the law in the Berghoim 
Case to the Orr Case, the court said: 

“If in the contract discussed in the Bergholm Case the ‘receipt of proof of 
the disability is,’ as the Supreme Court says, ‘definitely made a condition pre- 
cedent to an assumption by it of payment of the premiums becoming due after 
the receipt of such proof,’ then certainly in this case the language used makes the 
furnishing of due proof to the company of the total and permanent disability a 
condition precedent to the waiving of the payment of premiums becoming duc 
thereafter, ‘commencing with the first premium due after approval of said due 
proof.’ . 

“To my mind it is impossible to contend, in the face of the Bergholm deci- 
sion, that there is in that part of the contract here which deals with waiver of 
premiums after proof of permanent and total disability any basis for the con- 
struction urged by the plaintiff, to wit, that it has as a possible meaning an 
agreement to waive premiums from the beginning of disability, without regard 
to the time when proofs thereof are made. 

“Even if it might be argued that there is ambiguity in that part of the con- 
tract dealing with waiver of premiums, it would not follow that there is ambig- 
uity also in that part of the contract having to do with the payment of monthiy 
income on account of total and permanent disability. I have tried to show there 
is no such ambiguity, that the language used in the contract is susceptible only 
of one meaning, and that that meaning is that the monthly income provided for 
is to be paid on account of disability from the time when due proof has been 
made thereof and in amounts expressly agreed to, which, as agreed to, could not 
include payments on account of disability for any period prior to the furnishing 
of proof.” 

\fter applying the law of the cases just cited to the terms and conditions of 
the insurance policy under consideration, we conclude: That the furnishing of 
proof of disability by the policy holder to the insurance company was necessary 
before the payments under the policy began to accrue. 

[2] Plaintiff's second cause of action deals with the question of waiver of 
premiums and is covered by the following provision of the policy: “Waiver of 
Premium. The Company agrees to waive further payment of premiums under sail 
policy during the continuance of such disability. Any premiums so waived shali 
not be deducted from the sum payable in any settlement of said Policy but th: 
waiver of premium payments shall have the effect of providing the same values 
and benefits as though the premiums waived had actually been paid in cash. Any 
premium due before the Company approves the proof of disability is payable 1r. 
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accordance with the terms of said Policy, but if due after receipt of said proof 
will, if paid, be refunded upon approval of such proof.” 

Plaintiff contends that he was entitled to recover insurance premiums in th 
amount of $227.40 paid upon the policy after the commencement of the alleged 
disability. We observe that under the terms of the policy the company agreed 
to waive further payment of premiums under said policy during the continuance 
of such disability, but, “Any premium due before the Company approves the 
proof of disability is payable in accordance with the terms of said Policy, but 
if due after receipt of said proof will, if paid, be refunded upon approval of such 
proof.” 

Under the provisions of that portion of the policy just quoted we observe 
that the premiums are payable in accordance with the terms of the policy unless 
said premium hecomes due after the receipt of “proof.” “Proof” here, no doubt, 
refers to the matter of “proof of disability” which is required to be filed with 
the company. If a premium becomes due after the receipt of proof of disability 
and the policyholder pays the same under the terms of the policy, he shall be 
entitled to a refund of the premiums so paid upon the approval of the proof 
of disability. We think the language of this portion of the insurance contract 
is sufficiently plain so as to show ‘that the policyholder could not recover any 
premiums paid before the date of furnishing proof of disability to the insurance 
company. It was necessary that he furnish proof of disability to the insurance 
company before said clause of the policy was placed in operation. And until 
said proof was furnished all payments of premiums due under said insurance 
policy must be paid in accordance with the terms of said policy. 

The trial court instructed the jury in regard to that part of plaintiff’s cause 
of action pertaining to the recovery of premiums paid, in substance, that if they 
found from the evidence that the premiums under consideration had been paid 
and that the plaintiff was totally and permanently disabled during said period 
of time over which the premiums were paid, that plaintiff was entitled to recover 
the same. Defendant excepted to said instruction and contends that under the 
clause under consideration, the court erred in giving said instruction to the jury. 

We have just discussed the clause of the insurance contract and have arrived 
at the conclusion that the same did not entitle plaintiff to recover the premiums 
paid before the filing of proof of disability. Therefore, the giving of said instruc- 
tion was error. 

The judgment of the trial court is reversed. 

Riley, C. J., and Swindall, Andrews, McNeill, Osborn, Bayless, Busby and 
Welch, JJ., concur. 


BEAN v. TRAVELERS’ INS. CO. No. 21294. 
Supreme Court of Oklahoma. June 20, 1933. 
23 Pacific Reporter (2d) 216. 
1. INSURANCE. 

Where employee’s disability from injury sustained during employment de- 
veloped after termination thereof, recovery could not be had under group life 
policy covering employee. 

Recovery could not be had since policy ceased to be effective thirty- 
one days after termination of employment for reason that employee failed 

to exercise conversion privilege. 

(For other cases, see Insurance, Dec. Dig. § 177.) 

Syllabus by the Court. 

Where, in the trial of a law action, the defendant demurs to the plaintiff's 
evidence, and such demurrer is overruled, and the defendant at the close of all 
the evidence moves for a directed verdict, and there is no evidence reasonably 
tending to support the material allegations of the plaintiff’s petition, it is the duty 
of the court to direct a verdict for the defendant. 

Appeal from Disrict Court, Payne County; Charles C. Smith, Judge. 

Action by William Henry Bean against the Travelers’ Insurance Company 
Judgment for defendant, and plaintiff appeals. 

Affirmed. 
Walter Mathews, of Cushing, for plaintiff in error. 
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Randolph, Haver, Shirk & Bridges, of Tulsa, for defendant in error. 

ANDREWS, Justice. 

The plaintiff in error, as plaintiff, brought this action against the defendant 
in error, as defendant, upon a certificate of insurance issued to him as a part 
of a policy of group life insurance issued by the defendant to the Marland Oil 
Company. He alleged in his petition that after the issuance of the policy o1 
certificate and prior to his attaining the age of sixty and while in the employ- 
ment of the Marland Oil Company, on May 26, 1926, he sustained an accidental 
personal injury from the effects of which, on or about June 8, 1929, his eyesight 
became so impaired as to permanently, continuously, and wholly prevent him for 
life from engaging in any occupation or employment for wage or profit; that 
he had suffered the entire and irrecoverable loss of sight of both of his eyes; 
and that he left the employment of the Marland Oil Company about July 1, 1928. 
The defendant answered by general denial and alleged that the certificate of 
insurance was not in force and effect. It denied the plaintiff's claim of inability 
to perform manual labor and alleged that the plaintiff was not within the disability 
coverage provided by the certificate. The cause was tried to a jury. When the 
testimony had been concluded, the defendant asked for a directed verdict in its 
favor and the same was granted by the court. The plaintiff appealed. 

{1] The plaintiff contends that if an’ employee coyered by group insurance 
is injured while an employee and terminates his employment and total permanent 
disability develops after the termination of the employment, recovery may be had 
under the individual certificate issued as a part of the group life policy. That 
contention is without merit. The certificate referred to states: 

“The insurance provided for by said policy terminates with the termination ot 
employment with said employer unless the employee shall elect to continue the 
insurance in accordance with the following conversion privilege. 

“Conversion Privilege. 
“(Taken from Group Policy) 

“Any employee of the employer covered under this group policy shall, in case 
of the termination of employment for any reason whatsoever, be entitled to have 
issued to him by the company without evidence of insurability upon application to 
the Company made within thirty-cne days after such termination and upon the 
payment of the premium applicable to the class of risks to which he does belong 
and to the form and amount of the policy at his then attained age, a policy of 
life insurance in any one of the forms customarily issued by the company, except 
term insurance, in an amount equal to the amount of his protection under such 
group insurance policy at the time of such termination.” 

There was no such Conversion. 


The provisions of the policy for permanent total disability benefits are as 


follows: “If any employee insured under this policy shall furnish the Company 


with due proof that he has before having attained the age of sixty, become 
wholly disabled by bodily injuries or disease, and will be permanently, continu- 
ously and wholly prevented thereby for life from engaging in any occupation o1 
employment for wage or profit, the Company will pay to him in full settlement 
of all obligations to him hereunder the amount of insurance then effective on his 
life either in a single payment or in annual installments as hereinafter set forth 
as the employer may elect. * * *” They are applicable only where the policy 
is in force and effect. This policy ceased to be effective thirty-one days after the 
termination of the employment for the reason that the conversion privilege was 
not exercised. The plaintiff's empoyment with the Marland Oil Company ter- 
minated a year before his alleged total disability occurred. 

The plaintiff contends that the policy provided for compensation for tota! 
disability arising either from accident or disease; that his blindness or impaired 
Vision is due to a disease; and that compensation is payable if the disability was 
caused during the employment, though it did not occur until after the employment 
ceased. We think that that contention is not supported by the provisions of the 
policy. 

The plaintiff failed to bring himself within the provisions of the policy in 
two other respects. The provisions thereof with reference to total disability are 
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as follows: “* * * wholly disabled by bodily injuries or disease, and will be 
permanently, continuously and wholly prevented thereby for life from engaging 
in any occupation or employment for wage or profit, * * *” and “* * + 
irrecoverable loss of the sight of both eyes * * *.” The testimony showed that 
he was totally blind in his right eye, but it did not show that he was totally blind 
in both eyes. It showed that he had 20 per cent. vision in his left eye, the loss of 
which being caused by farsightedness, which was correctable by wearing properiy 
fitted glasses to 50 per cent. The testimony further showed that the plaintiff had 
heen in the employment of the Globe Oil Company at general work at $3.60 per 
day from about April 15 and until May 31, 1929, prior to the commencement of 
this action on July 23, 1929. 

We find no reversible error in the judgment of the trial court, and it 1s im 
all things affirmed. 

Riley, C. J., Cullison, V. C. J., and Swindall, McNeill, Osborn, Bayless, 
Susby, and Welch, JJ., concur. 

PRICE v. MUTUAL LIFE INS. CO. OF BALTIMORE. 
Superior Court of Pennsylvania. July 14, 1933. 
167 Atlantic Reporter 233. 
INSURANCE. 

Knowledge of insurer’s soliciting agent that insured was not in sound health 
when policy was issued and delivered did not bind insurer nor prevent it from 
defending on that ground. 

(For other cases, see Insurance, Dec. Dig. § 141[1].) 

Appeal No. 269, April term, 1933, from judgment of Court of Common Pleas, 
Lawrence County, March term, 1931, No. 94; James A. Chambers, Judge. 

Assumpsit by Vivian Price against the Mutual Life Insurance Company of 
Baltimore. Verdict and judgment for plaintiff for $559.12, and defendant ap- 
peals. 

Reversed and rendered. 

Argued before Trexler, P. J., and Keller, Cunningham, Baldrige, Stadtfeld, 
Parker, and James, JJ. ° 

Norman A. Martin, J. Norman Martin, and John G. Lamoree, all of New 
Castle, for appellant. 

W. Walter Braham, William D. Cobau, J. Glenn Berry and Aiken & Bra- 
ham, all of New Castle, for appellee. 

KELLER, Judge. 

The plaintiff took out a policy of insurance in the defendant company on the 
life of her nine year old daughter, Ruth. It was, in form, what is commonly 
called an industrial policy. The premium was payable weekly. No written ap- 
plication for insurance was attached to the policy, which contained, inter alia, 
the following conditions, subject to which it was issued: “Second. This policy is 
void until the same is actually delivered to the insured in person while in sound 
health. * * * Fifth. Agents (which term includes Superintendents and Assistant 
Superintendents) are not authorized to make, alter or discharge contracts, or 
waive forfeitures.” 

When the policy was applied for and issued, the child was in a hospital, suf- 
fering from osteomyelitis. She had been there for nearly six months, and had 
had numerous operations because of the disease. She remained continuously in 
the hospital, until her death from the same disease, sixteen days after the de- 
livery of the policy to the beneficiary, her mother. 


The agent of the company, who solicited the risk and delivered the policy, 
knew of the child’s condition, of her unsound health, of her being in the hospital, 
and of her then suffering from the disease from which she died; apart from his 
knowledge the company did not know of the insured’s unsound health when the 
policy was issued and delivered. The agent was a mere soliciting agent, author- 
ized to solicit risks, deliver policies when issued by the company, and collect 
premiums. 

The question involved is whether the knowledge by this agent of the in- 
sured’s unsound health was so far notice to and knowledge of the company as to 
amount to a waiver of the condition as to the sound health of the insured or 
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estop the company from setting up the condition as a defense to the policy. 

We had occasion recently to examine the subject somewhat fully in the case 
of Youngblood y. Prudential Ins. Co., 165 A. 666, and decided, in similar cir- 
cumstances, that knowledge by the soliciting agent that the insured was not in 
sound health when the policy was issued and delivered did not bind the company 
nor prevent it from defending on that ground. It is not necessary to restate 
the grounds for our so holding. The same ruling must be applied here. 

Following the decision in the Youngblood Case, the judgment is reversed 
and is here entered for the defendant. 


ALLEGHENY TRUST CO. v. STATE LIFE INS. CO. 
OF INDIANAPOLIS, IND. 
Superior Court of Pennsylvania. July 14, 1933. 
167 Atlantic Reporter 251. 
4. INSURANCE. 

Life policy providing that if insured whether sane or insane committed sui- 
cide within year from date of policy, liability of insurer should be limited to 
premiums paid implying full liability if insured committed suicide after year, 
held not against public policy. 

(For other cases, see Insurance, Dec. Dig. § 445[1].) 

5. INSURANCE. 

Administrator of husband’s estate was not precluded from recovering on life 
policy wherein wife was beneficiary on ground that because husband killed wife 
and committed suicide, estate was substituted as beneficiary, where under policy 
insured could change beneficiary at any time. 

(For other cases, see Insurance, Dec. Dig. § 445[1].) 

Appeal No. 247, April term, 1933, from judgment of County Court, Alle- 
gheny County, No. 939, 1931; Samuel J. McKim, Judge. 

Assumpsit by the Allegheny Trust Company, administrator of the estate of 
Lazzaro A. Romanin, against the State Life Insurance Company of Indianapolis, 
Indiana, on a life insurance policy. Judgment for plaintiff, for $1,115, and de- 
fendant appeals. 

\ffirmed. 

Argued before Trexler, P. J., and Keller, Cunningham, Baldrige, Stadtfeld, 
Parker, and James, JJ. 

James Milholland and Alter, Wright & Barron, all of Pittsburgh, for ap- 
pellant. 

John W. Cost, of Pittsburgh, for appellee. 

KELLER, Judge. 

This was an action of assumpsit on a life insurance policy tried by a judge 
of the county court, without a jury. The insured, Lazzaro A. Romanin, on May 

1922, took out the policy on his own life, naming his wife, Caterina Romanin, 
ws the beneficiary, if living; otherwise payable to the insured’s executors, admin- 
istrators, or assigns. The policy provided that the insured had the right to 
change the beneficiary; that it was incontestable after one year, except for non- 
payment of premiums; and that, “should the insured, whether sane or insane, 
die by his own hand, or act, within one vear from the date hereof, the liability 
of the Company shall be limited to the amount of premiums paid hereon.” 

On August 29, 1930, the insured and his wife were found dying in a room 
of the house in which she was living. The circumstances indicated that he had 
shot her and then shot himself. They died simultaneously a few minutes later. 
They had been separated for several months and he had suffered a nervous 
breakdown. The administrator of the insured’s estate brought suit on the policy. 
The defense set up was that a recovery on the insurance contract would be 
against public policy. 

The proofs of death filed by the plaintiff. and offered in evidence by the 
defendant, set forth that the insured had died from a gunshot wound in the 
head. The certificate of death filed in the bureau of vital statistics at Harris- 
burg stated that the cause of death was “Gunshot wound of head—suicide.” 

The defendant also offered in evidence the proofs of death by the Allegheny 
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Trust Company, as administrator of the estate of Caterina Romanin, in con- 
nection with a policy of insurance, of the same company, on her life—which 
had been paid—wherein it was stated that she was “murdered”; and the 
certificate of death filed in the bureau of vital statistics, in which the cause of 
her death was stated to be “Gunshot wound of head—murder.” 

[1-3] Strictly speaking, the papers offered in connection with the death of 
Caterina Romanin were not admissible in this case. The fact that the same 
corporation happened to*be administrator in both estates did not have the effect 
of making a statement by it in the proof of death of the one intestate operate 
as an admission of the responsibility of the other intestate for that death, in a 
suit on a different policy of insurance. The statement was made by it while 
acting as administrator of the wife's estate and could not be held to operate 
as an admission affecting the estate of the husband, just because it was also 
administrator of his estate. It was acting in two different representative capa- 
cities—as much so as if there had been two different administrators. The certifi- 
cate of Caterina Romanin’s death was competent evidence of the fact of her 
death but it is at least questionable whether it was competent or relevant evi- 
dence of the cause of her death, Borgon vy. John Hancock Mut. Life Ins. Co., 
99 Pa. Super. Ct. 377, 382, 383, 384; and it was not, we think, where, as here. 
the action was between entirely different parties, and the certificate had not 
been furnished by this plaintiff. Wilmer v. Industrial Health, Accident & Life 
Ins. Co., 101 Pa. Super. Ct. 366, 369. 

In any event, it was not conclusive (Borgon v. John Hancock Mut. Life Ins 
Co., supra), and the trial judge was not bound to accept the statement in the 
Caterina Romanin proof of death, giving the cause of death as “murder,” as 
requiring him to find that Lazzaro Romanin, her husband, had “murdered” his 
wife, using that term in its strict legal signification, and meaning that he was 
at the time of the killing, “oi sound memory and discretion,” and that he did it 
“with malice aforethought, express or implied,’ when there were other circum 
stances in the case to lead him to a different conclusion. 

The trial judge, who was the trier of fact, and had the same function and 
prerogative as a jury, was not able to find from all the evidence that Lazzaro 
Romanin, at the time he shot his wife and himself, was of sound memory and 
discretion and that the shooting was with malice aforethought. On the con- 
trary, he concluded that “a careful examination of the entire testimony and 
careful consideration of all of the facts and circumstances leading up to and 
surrounding the dual tragedy, the lack of any sane motive for the killing, which 
was immediately followed by suicide, leads us to the conviction that the tragedy 
was the result of the abnormal, action of a deranged, disordered, and _irre- 
sponsible mind and that the plea of non-responsibility on the part of the 
defendant on the ground of public policy should not prevail.” 

There was evidence in the case to support this finding, and we are not con- 
vinced that it was so clearly erroneous, as to require us to set it aside, especially 
after it has been affirmed by the court in banc. 

We are not to be understood as assenting to the proposition that even if 
Lazzaro Romanin had murdered his wife, using that term in its strict legal 
signification, there could be no recovery on the policy. 

The cases relied on by the appellant do not, in our opinion, support its 
contention. This court held in Collins v. Metropolitan Life Ins Co., 27 Pa 
Super. Ct. 353, that the executor of the will of an insured, who was executed 
for murder, could not recover the amount of the policy from the insurance 
company, although it was payable to his legal representatives. This, on th 
ground of public policy alone, and not out of consideration for the insurance 
company; that an ordinary life policy containing no applicable special provisions 
will not be held to be a contract insuring against a legal execution for crime. 
In Robinson v. Metropolitan Life Ins. Co., 69 Pa. Super. Ct. 274, the policy 
which was an endowment one, payable to the insured, Elmer Freeney, when he 
reached a certain age, contained a provision that in case of his death before 
reaching that age the company might “pay the amount due to either the bene- 
ficiary named below or to the executor, or administrator, husband or wife, or 
any relative by blood or connection by marriage of the insured,” ete. The 
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beneficiary named was his wife, Mary F. Freeney. Before the insured reached 
the age fixed for the payment of the policy to-him, he was feloniously killed by 
his wife. We held that while Mrs. Freeney had disqualified herself to become 
the beneficiary and could not maintain an action on the policy, the policy con- 
tract could be enforced in an action brought by the administrator of the insured’s 
estate. It was that case which led the insurance company to pay the policy on 
Caterina Romanin’s life of which Lazzaro Romanin was the named beneficiary, 
ina suit brought by the administrator of her estate. That case comes more 
nearly within the ban against recovery on the ground of public policy than this 
one. The other insurance cases relied on by the appellant (Burt v. Union Central 
Life Ins. Co., 187 U. S. 562, 23 S. Ct. 139, 47 L. Ed. 216; Smith v. Metropolitan 
Life Ins. Co., 125 Misc. 670, 211 N. Y. S. 755) tend to establish one or more of 
the following propositions: (1) That the beneficiary of a life insurance policy 
who murders the insured may not recover in an action on the policy (see Rob- 
inson v. Metropolitan Life Ins. Co., supra); (2): that where the insured commits 
suicide while sane (American Life Ins. Co. v. Isett’s Adm’r, 74 Pa. 176; Conn. 
Mut. Life Ins. Co. v. Groom, 86 Pa. 92, 27 Am. Rep. 689), and the policy has no 
specific provision on the subject, neither the estate nor a beneficiary having no 
vested interest may recover on the policy (but in Pennsylvania the beneficiary 
may recover: Morris v. State Mut. Life Assurance Co., 183 Pa. 563, 39 A. 52; 
White v. Empire State Degree of Honor, 47 Pa. Super. Ct. 52); (3) that where 
the insured is executed for crime, and the policy has no specific provision on 
the subject, neither his estate (Collins v. Metropolitan Life Ins. Co., supra), 
nor a beneficiary having no vested interest, may recover on the policy; the 
_— of the decision being that a policy of life insurance which is silent on 
* point does not cover death by the hand of the law (Northwestern Mut. Life 

v. McCue, 223 U. S. 234, 32 S. Ct. 220, 56 L. Ed. 419, 38 L. R. A. (N. 


5] The cases relied on by the appellant would apply to this case if the 
insured, Lazzaro Romanin, had been tried, convicted, and executed for the mur- 
aer of his wife. But he was not. And they would likewise apply if the policy 

id been silent on the subject of suicide, or had provided that the contract should 
be void if the insured committed suicide, sane or insane, without limitation of 
time. See Starck v. Union Central Life Ins. Co., 134 Pa. 45, 19 A. 703, 7 L. R. A. 
576, 19 Am. St. Rep. 674; Hall v. Mutual Reserve Fund Life Ass'n, 19 Pa. Super. 
Ct. 31; Tritschler v. Keystone Mut. Ben. Ass’n, 180 Pa. 205, 36 A. 734. But it 
did not. It provided that 1 the insured, whether sane or insane, committed 
suicide within one year from the date of the policy, the liability of the company 
should be limited to the amount of premiums paid thereon. This amounted to a 
recognition of full liability if the insured committed suicide after one year. Such 
a contract provision is legal and not against public policy. Krebs v. Phila. Life 
Ins. Co., 249 Pa. 330, 332, 95 A. 91, Ann. Cas. 1917D, 1184. Hence the suicide of 
Lazzaro Romanin did not avoid the policy. To assert that the policy is avoided 
because by killing the beneficiary, specially named therein, his estate was sub- 
stituted as the beneficiary, overlcoks the fact that in this case the insured had 
the right, definitely reserved in the policy, himself to change the beneficiary at 
any time 


To conclude that the insured killed his wife in order to do what he could 
lave accomplished by notifying the company of his desire to change the bene- 
ficilary is too absurd to require any discussion. And a denial of liability on the 
ground of public policy, based on such a premise, as respects a contract of insur- 
ance on his own life, is carrying the doctrine far beyond its limits as recognized 
in this state. 


The killing of the wife initiated no claim whatever upon the policy on the 
husband's life; it was his suicide which made the policy payable; and, as we have 
een, a contract permitting a recovery on the policy in case of suicide after one 
year of its issue, is not against public policy in this state. Krebs v. Phila. Life 
Ins. Co., supra. See, also, Elwood v. New England Mut. Life Ins. Co., 305 Pa 
305, 512, 158 A. 257. 

The assignment of error is overruled and the judgment is affirmed. 
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In re SZYMANSKI’S ESTATE. 
Superior Court of Pennsylvania. 
July 14, 1933. 
167 Atlantic Reporter 420. 
1. INSURANCE. 

Person need not have any insurable interest in another’s life to be named 
by insured as beneficiary in life policy (40 PS § 512). 

(For other cases, see Insurance Dec. Dig. § 114.) 

2. INSURANCE. 

Life policy being legal in its inception, changing of beneficiary is also proper 
regardless whether beneticiary has insurable interest in insured’s life, nor does 
payment of succeeding premiums by party named deprive him of benefits (40 
PS § 512). 

(For other cases, see Insurance, Dec. Dig. § 122.) 

3. INSURANCE. 

Nephew of insured paying premiums on policy after insured became in arrears 
and was unable to continue payments held entitled to proceeds in accordance with 
insured’s agreement to name him beneficiary (40 PS § 512). 

(For other cases, see Insurance, Dec. Dig. § 585[6].) 

Appeal No. 180, April term, 1933, from decree of Orphans’ Court, Allegheny 
County, No. 214, June term, 1932; Thomas P. Trimble, President Judge. 

In the matter of the estate of Vincent Szymanski, deceased, wherein Walter 
Kaszuba, executor and guardian, petitioned the court to order Matthew Makowski 
to turn over to the estate of Vincent Szymanski, deceased, two industrial insurance 
policies in his possession. From a decree of the orphans’ court awarding to 
Matthew Makowski proceeds of the insurance policies, Walter Kaszuba, as execu- 
tor and guardian, appeals. 

Affirmed. 

Argued before Trexler, P. J., and Keller, Cunningham, Baldrige, Stadtfeld, 
Parker, and James, JJ. 

Warren H. Van Kirk, Patrick J. Corr, and H. L. Abrams, all of Pittsburgh, 
for appellant. 

Edw. J. Gannon and Hazlett, Gannon & Walter, all of Pittsburgh, for appellee. 

TREXLER, President Judge. 

Matthew Makowski died July 25, 1927. During the years of 1924 and 1925 
he took out two policies with the Metropolitan Life Insurance Company. Premi- 
ums were paid weekly. No beneficiary was named in the policies, but they pro- 
vided upon the death of the insured that payment should be made to his executor 
or administrator, unless payment be made under provisions of the succeeding 
paragraph, which is in part: “The Company may make any payment or grant 
ey nonforfeiture privilege to the insured, husband or wife, or any relative 
hy blood or connection by marriage of the insured, or to any other person appear 
ing to said Company to be equitably entitled to the same by reason of having 
incurred expense on behalf of the Insured, or for his or her burial.” There 
Was a provision that any assignment of the policy should be void. We quote from 
the opinion of the lower court: 

“Decedent became in arrears in his payments of premiums and was unable 
to continue them. He requested his daughter to take over the policies, but she 
refused. He then took it up with his sister, and also his niece, but neither of 
them was able to undertake to carry on his payments. In March or April, 1925, 
about two or three weeks before the policies would lapse, he persuaded claim- 
ant to assume the overdue and future payments and told him he could have the 
proceeds at his death, and turned over to him the policies and the receipt hooks 
in which the premium payments were entered. The over-due payments, amount- 
ing to $8.80, were paid by claimant and he made the weekly payments of $1.10 
from that time until decedent’s death, amounting in all to $137.50. 

“At the time the policies were turned over to claimant decedent executed 
some paper which Mr. Sokolow, the agent for the company, who wrote the poli- 
cies and collected some of the premiums and is not now in the employ of the 
company, said was a form for change of beneficiary in favor of claimant. He 
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took this form and intended to send it to the office of the company, but it became 
mislaid and was never sent in. His testimony as to the arrangement between 
decedent and claimant was corroborated by a sister of decedent, and decedent 
told his niece that he was very glad he had given the policies to claimant. Claim- 
ant himself testified that at the time his uncle turned over the policies and receipt 
book to him he signed a beneficiary certificate of some kind. The policies and 
receipt books were in the possession of claimant when decedent died.” 

Upon an audit of the account filed in the estate of the decedent, the claim 
was resisted in the lower court on the theory that any attempt to name as bene- 
ficiary his nephew, who paid preimums on the policies thereafter until decedent's 
death, in the absence of any proof of love and affection of decedent for the 
nephew, was illegal, he having no insurable interest, and that the whole transac- 
tion was void, and that the proceeds should go to the estate of the decedent. The 
company did not resist payment, but paid the amount in question to the repre- 
sentatives of the decedent, all parties in interest agreeing that the disposal of the 
proceeds of the policies be referred to the court at the audit. 

[1-3] The Act of May 17, 1921, P. L. 682 (40 PS § 341 et seq.), known as 
Insurance Code, article 4, paragraph 412 (40 PS § 512), provides: “Any person 
may insure his own life for the benefit of any person, copartnership, association, 
or corporation but no person shall cause to be insured the life of another, unless 
the beneficiary named in such policy or agreement of life insurance, whether 
himself or a third person, has an insurable interest in the life of the insured 
The term ‘insurable interest’ is defined as meaning, in the case of persons related 
hy blood or law, an interest engendered by love and affection, and, in the case 
of other persons, a lawful economic interest in having the life of the insured 
continue, as distinguished from an interest which would arise only by the death 
of the insured.” The policy, in question, was without question a legal contract, 
when it was entered into. The prohibition of the above paragraph, which seems 
to he relied upon by the appellant, is to “cause to be insured the life of another” 
and naming a beneficiary, who has no insurable interest in the life of the insured. 
This has no relation to the question before us. The insured at the time the 
policies were taken out could have named his nephew as beneficiary, and it would 
have been perfectly legal. Is the situation changed by the fact that, when the 
insured was unable to pay the premiums, on his own motion his nephew was 
named as beneficiary, and thereafter paid the premiums so as to keep the policies 
alive? We do not find a single case cited in appellant’s argument, which supports 
the conclusion that such a transaction is illegal. A man need not have any insura- 
ble interest in another’s life in order to be named by the insured as heneficiary, 
and the policy being legal in its start, and the changing of a beneficiary heing 
also proper, does the payment of the succeeding premiums by the party named 
deprive him of the benefits which, if the insured or some one else had paid th« 
premiums, would have inured to his benefit? It is unnecessary to prove an 
insurable interest in the life assured, at the maturity of the policy, if it was valid 
at its inception. Montgomery’s Estate, 299 Pa. 452, 149 A. 705. In 32 C. J. 1110, 
the law is stated as follows: “In life insurance it is sufficient if an insurable 
interest exists at the inception of the contract so that the policy is not invalidated 
hy a subsequent termination of that interest or an assignment to a person without 
insurable interest provided the assignment is made in good faith and not as a 
mere cloak or cover for the procuring of insurance by one without insurable 
interest.” . There is no reason why this statement should not apply where a change 
of beneficiary is made, and a person not having an insurable interest is designated. 

The decree of the lower court is affirmed; appellant to pay the costs. 
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JONES v. METROPOLITAN LIFE INS. CO. 
Superior Court of Pennsylvania. July. 14, 1933. 
167 Atlantic Reporter 485. 

1. INSURANCE. 

Prima facie case made by plaintiff showing life policy was renewed, pre- 
miums paid and proofs of death presented as required, cast on insurer burden 
of proving allegations in support of its right to disaffirm renewal. 

(For other cases, see Insurance, Dec. Dig. § 646[1].) 

2. INSURANCE. , ; 
In action on life policy, whether answers in application for reinstatement were 
made by beneficiary, held for jury where proofs on issue were oral. 

(For other cases, see Insurance, Dec. Dig. § 370.) 

4, INSURANCE. 

That application for reinstatement of life policy was not attached to policy 
did not make it inadmissible (40 PS § 441). 

(For other cases, see Insurance, Dec. Dig. § 370.) 

Appeal No. 58, April term, 1933, from judgment of County Court, Allegheny 
County, No. 426 of 1931; Richard A. Kennedy, President Judge. 

Assumpsit on policy of life insurance by Bora L. Jones against the Metro- 
politan Life Insurance Company. Verdict for plaintiff and from a judgment 
for defendant n. o. y., plaintiff appeals. 

Reversed with a venire facias de novo. 

Argued before Trexler, P. J., and Keller, Cunningham, Baldrige, Stadtfeld, 
Parker, and James, JJ. 

Coleman Harrison and David B. Pitler, both of Pittsburgh, for appellant. 

D. C. Jennings, of Pittsburgh, for appellee. 

PARKER, Judge. 


On January 12, 1928, Cora B. Jones took a $1,000 endowment and _ life 
insurance policy with the Metropolitan Life Insurance Company in favor of 
herself, if living at the end of fifteen years, or of her husband, Bora L. Jones, 
upon receipt of due proof of her prior death. The policy lapsed for nonpay- 
ment of premium on July 12,.1929, was reinstated on April 23, 1930, and the 
insured died on May 12, 1930. 


An action in assumpsit was commenced by the beneficiary for the amount 
of the policy less a loan granted thereon, and in answer to the plaintiff's state- 
ment of claim an affidavit of defense was filed which admitted that if the 
policy was valid, there was due to the plaintiff the sum of $893.52 as claimed, 
but averred that the reinstatement of the policy was not binding upon the com- 
pany and the policy was therefore void because Cora B. Jones had on April 
12, 1930, executed and delivered to defendant company an application for rein- 
statement for the purpose of inducing the defendant to grant the revival; that 
representations made therein were material to the risk and were false and fradu- 
lenty made: and that if the questions had been truly answered and the facts 
disclosed, the revival would not have been granted. The application for rein- 
statement contained the following: 


“Question 2. Are you now in sound health? Answer. Yes. Question 4. 
Have you, since the date of issue of the above policy (a) Had any illness or 
injury? If yes, give date and particulars? Answer. No. (b) Consulted any 
physician or physicians and state for what illness or ailment. Answer. No. 

“I hereby certify that the foregoing statements and answers are correct and 
wholly true and have been made by me to induce the Metropolitan Life Insur- 
ance Company to reinstate the above policy on my life, which policy lapsed for 
non-payment of the premium due July 12, 1929, and I agree that if said Com- 
pany shall grant such reinstatement same shall be deemed to be based exclusively 
upon the representations contained in this request, and upon the express Col:- 
dition that if the foregoing statements are in any respect untrue said company 
shall, for a period of two years from the date of such reinstatement, be under 
no liability by reason of the attempted reinstatement of the policy, except that 
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the Company shall return to the insured or his personal representative all pre- 
miums paid since the date of said reinstatement.” 

On the trial of the case, defendant was unable to make proof of the mat- 
ters alleged by way of defense and with permission of the court amended its 
affidavit of defense by adding the following: “That the answers to questions 1 
to 5 of the application for reinstatement of the policy in this case were writter: 
into said application by affiant after the same had been signed by the said Cora 
B. Jones upon information received from Bora L. Jones, plaintiff in this case 
and beneficiary under the said policy, and that all of said questions were pro- 
pounded by afhiant to said Bora L. Jones and the answers written therein are 
the answers made by the said Bora L. Jones to affiant [H. W. Beck].” 

In support of the amendment, the defendant called H. W. Beck who tes- 
tified that he was assistant manager of the defendant company and had beea 
concerned in the renewal of the policy; that the handwriting in the application 
for reinstatement, which was produced, was that of the witness with the ex- 
ception of the signature of Mrs. Jones and a subscribing witness. The insured, 
Cora B. Jones, had returned to her former home in Alabama about the last 
of March, 1930, where she remained until her death, and the witness stated 
that he had, on April 2d, mailed the form to Mrs. Jones in Alabama and re- 
quested that it be returned to him by mail, signed and witnessed. The insured 
literally complied with the request of the witness, and the application was re 
ceived by him April 12th, signed by insured and witnessed, with the questions 
unanswered. Mr. Beck further stated that he then obtained from the bene- 
ficiary, the plaintiff in this action, the information asked in the questions in the 
revival blank, inserted such answers, and thereafter the policy was reinstated. 
It did not appear that Bora L. Jones read the application before or after the 
answers were inserted by Beck. The defendant also produced testimony, oral 
and documentary, tending to show that the insured was attended by two phy- 
sicians between February 28, 1930, and the date of her death, and that be- 
fore the application for reinstatement was made, one of the physicians ad- 
vised her that she had a lung infection. 

The court, in its charge, instructed the jury that the question they were te 
determine was whether the answers that were given at the time the application 
was made for reinstatement were true; that if they were true, then they should 
find for the plaintiff, but if they were false, they should find for the defendant. 
He then more specifically advised them to determine whether on April 12, 1930, 
the insured was in sound health and whether since the date of the issuance of 
the policy, she had had any illness or had consulted a physician. The verdict was 
for the plaintiff for the amount of his claim, and on motion of defendant the 
court entered judgment for the defendant n. 0. y., from which judgment this 
appeal was taken. This action of the court cannot be sustained. 

[1-3] From the pleadings the plaintiff made out a prima facie case, showing 
that the policy in question was renewed, the premiums paid, and proofs of deatii 
presented as required. This cast upon the defendant the burden of proving its 
allegations in support of its right to disaffirm the renewal. Regardless of various 
legal questions raised and other facts necessary to be proved, the defendant could 
not sustain its position without showing that the answers (whether they were 
mere representations or warranties, or were material to the risk assumed) claimed 
to have heen made were, in fact, made. It appeared conclusively that the alleged 
answers were not made by the insured. All the proofs tending to show that these 
answers were made by the beneficiary were oral. Consequently, this raised a 
question of fact which should have been submitted to the jury. As we have 
before indicated, the court limited the jury to a consideration of the truth or 
falsity of such answers, assuming that the answers had been made, apparently 
relying upon the fact that the testimony of the witness Beck was not contra- 
dicted. It is true that the beneficiary was called as a witness and did not contra- 
dict the allegations made by Beck: neither was he interrogated upon the subject 
In the recent case of Nanty-Glo Borough v. American Surety Co., 309 Pa. 236, 
163 A. 523, the court below directed a verdict for the plaintiff upon the ground 
that the defendant’s liability was absolutely established by uncontradicted oral 
testimony, and it was held that the granting of plaintiff's motion in that case for 
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binding instructions was reversible error, and the rule stated by Mr. Justice 
Sharswood in Reel v. Elder, 62 Pa. 308, 1 Am. Rep. 414, was definitely established. 
There the Supreme Court had said: “However clear and indisputable may be 
the proof when it depends upon oral testimony, it is nevertheless the province of 
the jury to decide, under instructions from the court, as to the law applicable t 
the facts, and subject to the salutary power of the court to award a new trial 
if they should deem the verdict contrary to the weight of the evidence.” In this 
connection we call attention te two recent cases decided by this court where a 
clear distinctoin is drawn between those cases where oral testimony is uncontra- 
dicted and those in which the uncontradicted testimony is supported by docu- 
mentary evidence. Brelish y. Prudential Ins. Co. of America (Pa. Super. Ct.) 165 
A. 516, and Dzsujko v. Eureka-Maryland Assur. Corp. (Pa. Super. Ct.) 165 A 
518. 

[4] As this case must be returned for a new trial, there is one question 
raised by the arguments of counsel which should be disposed of by us at this 
time. The defendant offered in evidence the application for reinstatement. The 
offer was objected to by the plaintiff on the ground that the application was not 
attached to the policy in accordance with section 318 of the Act of May 17, 1921, 
P. L.. 682 (40 PS § 441). This was net a valid objection, as we have definitels 
held in the recent case of Rothschild v. N. Y. Life Ins. Co., 106 Pa. Super. Ct. 
554, 162 A. 463. Under the pleadings and the evidence offered at the trial, the 
reinstatement of the policy here in question did not result in the making of 
new contract, “but is [was] simply the revival and restoration of the origina! 
policy or contract of insurance upon the conditions prescribed within itself.” [, 
on a new trial, the application for reinstatement is relevant to the issues as thei 
made, as it probably will be, it will be admissible. 

Various legal questions as to whether the statements made in the alleged 
answers were warranties or representations and whether they were material to 
the acceptance of the risk have been argued at length by counsel, but we do noi 
deem it advisable to enter into a discussion of those matters at this time. The 
case was tried by court and counsel on both sides on an incorrect theory. It 1s 
impossible for us, from an examination of the pleadings, to determine just whici: 
of the questions which have been raised will arise again, and there may be 
amendments to the pleadings before the case is retired. 

The judgment of the lower court is reversed with a venire facias de novo 

NEW YORK LIFE INS. CO. v. GREER. No. 13649. 
Supreme Court of South Carolina. June 12, 1933. 
169 Southeastern Reporter 837. 
2. INSURANCE. 

Two-year incontestability statutes were part of life policy (Code 1932, §§ 7986, 
7987 ). 

(For other cases, see Insurance Dec. Dig. § 152[3].) 

4. INSURANCE. 

Whether insured, who in application for reinstatement of life policy repre- 
sented that she had not within past two years had any illnesses, and had not been 
treated by physician, fraudulently concealed from insurer fact that she had been 
confined in college infirmary for nervousness and had been examined by physician, 
held for jury. 

(For other cases, see Insurance Dec. Dig. § 370.) 

Appeal from Common Pleas Circuit Court of Greenville County; G. Dewey 
Oxner, Judge. 

Suit by the New York Life Insurnce Company against Addie E. Greer, a 
person non compos mentis, and Florrie V. Greer, who filed a counterclaim. From 
a judgment for defendants, plaintiff appeals. 

Affirmed. 

Thomas, Lumpkin & Cain, of Columbia, for appellant. 

Mauldin & Love, of Greenville, for respondents. 

STABLER, Justice. 

The following material facts appear in the record for appeal: On April 13, 
1927, the plaintiff insured the life of the defendant, Addie E. Greer, in the sum 
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of $2,500. The contract contained total and permanent benefit provisions, and 
stipulated that, should disability result from insanity, such benefits would be paid 
to the beneficiary, Mrs. Florrie V. Greer, instead of to the insured. The policy 
lapsed for nonpayment of the premium due October 9, 1929, and thereafter, on 
November 18, the insured applied for its reinstatement. In her application she 
made certain representations as to her health, etc., as indicated by the following 
questions and answers: 

“Are you now, to the best of your knowledge and belief, in the same con- 
dition of health as you were when this Policy was issued? Yes. 

“Within the past two years have you had any illnesses, diseases or bodily 
injuries or have you consulted or been treated by any physician or physicians? 
No.” 

On November 20, 1929, the policy was reinstated; on March 14, 1931, the 
insured was adjudged insane; in April, 1931, a claim for disability was filed with 
the company, which gave no notice to the insured or to the beneficiary as to 
whether such claim was allowed or rejected, but on September 1, 1931, brought 
this suit for the purpose of effecting the judicial rescission of the reinstatement 
of the policy, on the ground that the representations made in its procurement were 
false and fraudulent. It was alleged that the defendant, Addie E. Greer, was 
a person non compos mentis, and upon application the court appointed a guardian 
ad litem to represent her. The insured and the beneficiary both filed answers 
denying all allegations of fraud, and, in addition, the defendant, Florrie V. Greer, 
sought by way of counterclaim to recover benefits in the sum of $200 and interest, 
claimed to be due under the policy by reason of the alleged total and permanent 
disability of the insured. As a defense to the counterclaim the plaintiff set up 
the allegations of fraud contained in its complaint. 

By direction of the defendants, the case was placed on calendar 1; the plain- 
tiff thereafter, on the ground that the suit was one in equity, made a motion to 
transfer it to calendar 2, which was refused. When it was called for trial, plain- 
tiff moved to have the equitable issues heard and determined in advance of the 
legal issues. This motion was overruled, and the action was tried as one at law 
on the counterclaim. At the conclusion of the testimony, plaintiff made a motion 
for a directed verdict in its favor and also a motion for a decree in conformity 
with its prayer for relief. These motions were likewise refused, and the case 
was submitted to the jury, who found for the defendant, Florrie V. Greer, the 
amount of disability indemnity prayed for. Plaintiff thereafter renewed its motion 
for a decree in its favor notwithstanding the verdict and also made a motion 
for a new trial, generally, but the presiding judge refused to disturb his former 
rulings or to interfere with the verdict of the jury. 

The company now appeals to this court, and by several exceptions imputes 
error to the trial judge in refusing to transfer the case from calendar 1 to calen- 
dar 2; in refusing to determine the equitable issues raised by the pleadings; in 
refusing to enter a decree in conformity with the relief prayed for: in refusing 
to direct a verdict for plaintiff; in permitting equitable issues to be determined 
solely by the verdict of the jury; in overruling plaintiff's motion for a decree 
notwithstanding the verdict; and in refusing to grant a new trial. 


_ [1] Counsel for appellant obtained permission of the court to review the 
following cases, with a view of having them overruled or modified: Fludd_v. 
Life Assurance Society, 75 S. C. 315, 55 S. E. 762, 763; Southeastern Life Insur- 
ance Company v. Palmer, 120 S. C. 490, 113 S. E. 310, 311; Prudential Insurance 
Company v. Wilburn, 168 S. C. 30, 166 S. E. 786, 787. In these cases it was held 


lat the insurer had no right to have the question of fraud in the procurement 
of the policy adjudicated as an equitable issue, for the reason that the company 
had an adequate remedy at law. <A consideration of appellant’s contentions in 
this respect will dispose of most of the questions raised by the exceptions. If 
its views are accepted by the court, then its position that the trial judge com- 
mitted error must be sustained; if, however, such views are rejected, it follows 
that the court below was right in his holdings as to procedure. 

_In the Fludd Case, the beneficiary, on the death of the insured, brought an 
action on the policy. The company, but its answer, affirmatively alleged that the 
policy was procured by fraud, and moved for an order referring its equitable 
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defense to the master to take testimony thereon. This motion was _ refused, 
the court holding that the action was a strictly legal one, and that the plaintiff 
was entitled to trial by jury. On appeal this court, in affirming the holding of 
the court below, said: “The fact that fraud is alleged in procuring the instru- 
ment sued on does not make an issue cognizable only in equity, as such issue 
may be tried in the legal action. Price v. R. R. Co, 38 S. C. 199, 201, 17 
S. E. 732; Griffin v. R. R. Co., 66 S. C. 77, 44 S. E. 562. All the rights which 
the insurance company could maintain in an action for cancellation on the ground 
of false representation are available as a defense alleging forfeiture in a 
suit on the instrument. It was, therefore, perfectly proper to deny the equitable 
relief sought, inasmuch as defendant had a complete and adequate remedy at 
law” citing cases. 

In the Palmer Case, upon the death of the insured, the company did not 
wait to be sued by the beneficiary, but brought its action, a bill in equity, asking 
that two policies issued upon the life of Palmer be rescinded because of alleged 
fraudulent representations in their obtention. The beneficiary denied all alle- 
gations of fraud, and set up by way of counterclaim the amount alleged to be 
due on the policies. The company moved to strike out the counterclaim and 
to refer the allegations of fraud as an equitable issue, which the trial judge 
refused. This court, in affirming the judgment below, held that, as the counter- 
claim arose out of the same transaction which formed the foundation for plain- 
tiff's claim, defendant was entitled to interpose it, and said: “The defendant had 
the right to interpose the answer she did. It sets up a purely legal demand for 
the recovery of money only. The appellant in this case has a complete and ade- 
quate remedy at law in defending the counterclaim contained in defendant’s 
answer. The remedy of cancellation can be determined in this suit. This court 
has recently announced ‘that courts are practical, not technical,’ and we see no 
reason why every issue made in the case at bar cannot be determined in one trial 
on the law side of the court.” 

Mr. Justice Cothran, in an opinion concurred in by Chief Justice Gary, gave 
the following as an additional reason for affirming the lower court: “I concur 
in the opinion of Mr. Justice Watts as far as it goes, but think that it should be 
distinctly adjudicated that the complaint does not state a cause of action for can- 
cellation of the policy of insurance cognizable by a court of equity. The policy 
had become a claim by the death of the insured prior to the commencement of 
this action, subject to such defenses as may have been interposed by the company. 
If it had been avoided by the fraudulent misrepresentations alleged in the com- 
plaint, there is no reason why they could not have been interposed in an action at 
law as a complete defense to an action by the beneficiary. There are no circum- 
stances stated in the complaint tending even to show that this plain and adequate 
remedy could not have been availed of in such action at law. Some such show- 
ing is essential to the jurisdiction of the court of equity. That they could have 
been interposed by the company to an action at law is conclusively established by 
the case of Fludd v. Assur. Co., 75 S. C. 315, 55 S. E. 762.” 

In the Wilburn Case, the insurance company went one step further. After 
the death of the insured, it brought an action, not only to cancel the policy issued 
on his life, on the ground that it had been obtained by fraudulent representations, 
but also to enjoin the beneficiary from bringing any action or pursuing any 
remedy for the sum claimed to be due on the policy, or from transferring it 
pending the determination of the suit for rescission. The matter was heard by 
Judge Mann, who refused the permanent injunction and vacated the temporary 
restraining order theretofore granted. On appeal, this court said: “It is un- 
necessary to consider the several exceptions of the appellant. It is clear that the 
order of Judge Mann should be affirmed under the authority of two decisions of 
this court, namely, Fludd y. Equitable Life Assurance Society, etc., 75 S. C. 315, 
55 S. E. 762, and Southeastern Life Insurance Co. v. Palmer, 120 S. C. 490, 113 
S. E. 310. See especially the concurring opinion of Mr. Justice Cothran in the 
last case, concurred in by Mr. Chief Jutsice Gary.” 

Appellant argues that the decisions in these cases are opposed to the weight 
of authority and were rendered under a misapprehension of the underlying 
principles of law; and urges that this court overrule or modify them in accor 
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dance with the views announced in its argument. In support of this contention, 
numerous authorities from other jurisdictions have been cited. The very ex- 
cellent briefs filed by counsel for both sides have been of great help to the 
court. We see no reason, however, after very careful consideration and 
thought, for overruling or modifying the decisions in these several cases. On 
the contrary, we reaffirm the holdings of the court therein. 

Sut it is urged that; in any event, the case at bar may be distinguished from 
the cases sought to be reviewed, for the reason that the insurer is without an 
adequate remedy at law (1) by virtue of the two-year incontestability provision 
of the policy, and (2) because the policy provides for periodic payments, all of 
which have not accrued. 

{2} A statute making insurance policies incontestable after two years was 
enacted in this state in 1878 and appears as sections 7986, 7987 of the Code of 
1932. It was in force when the contested decisions were made, and therefore 
was a part of the policies involved as effectually as if it had been written there- 
in. It follows that there is no ground for differentiation between those cases 
and the case at bar on account of the incontestability provision of the policy 
here involved. 

[3] Nor is there any merit in the second ground. It is clear that, although 
4 policy may provide for periodic payments, recovery for such payments will 
be conditioned upon its validity. In the case at bar the company, in order to 
avoid liability, sought to establish the invalidity of the contract on account of 
the fraud alleged to have been practiced by the insured in its reinstatement. If 
this attempt had been successful, resulting in a denial by the jury of defendant's 
claim, the policy would have been completely invalidated and no claim of any 
kind could have been thereafter maintained upon it. On the other hand, in 
view of the issue made, the outcome of the present action conclusively established 
the validity of the policy. 

|4] Plaintiff's motion for a directed verdict was made upon the ground, 
succinctly stated, that the defendant, Addie FE. Greer, knowingly made false 
answers and statements in her application, and fraudulently concealed material 
facts from the company in order to induce it to reinstate the policy. 

While we have carefully examined the testimony, we deem it unnecessary 
to review it at length. It appears that the rules of Lander College required 
every student to be either in the classroom or in the infirmary; that a student 
indisposed, however slight the indisposition, was not allowed to remain in her 
room, and that students afflicted with headache, nervousness from overwork, 
ete., were all required to go to the infirmary for examination and treatment. 

Dr. Harper, a witness for the plaintiff, testified that in November, 1928, he 
was physician at the college, and Addie FE. Greer was a student there; that on 
November 19 he had occasion to visit and examine Miss Greer at the infirmary, 
but made no diagnosis of her trouble; that he “could not find anything wrong, 
especially physically”: that she appeared to be nervous and told him she could 
not concentrate, but that this was not an unusual condition for a student; that 
he did not attempt to advise her or tell her what he thought of her condition, 
end did not inform her parents of his examination; that if he had reached the 
conclusion that there was some mental trouble or nervous disorder he would not 
have told the patient, as that is seldom done, but would have communicated with 
her parents; that he went to see her at the infirmary every day for six days, but 
saw nothing to lead him to think that there was anything wrong of a permanent 
nature: and that he prescribed no treatment, but merely advised her to stay in 
the infirmary and rest. 


Mrs. Goodwin, who testified for the defendants, stated that in November, 
1928, she was in charge of the infirmary at Lander College; that during that 
time she saw nothing that indicated a nervous breakdown on the part of the 
defendant. Addie E. Greer; and that, if she should judge every girl insane who 
came to the infirmary with nervousness, there would not be one left. 

The insured herself testified that she considered the incident of her being 
in the infirmary too trivial a matter to mention in answering the questions for 
teinstatement of the policy, and that she did not consider that she had been 
“treated” by or had “consulted” Dr. Harper; and that she did not intend by 
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her answers to conceal anything from the company. It was undisputed that the 
imsured continued her school work at Lander or other institutions, in one form 
or another, up to the time of her breakdown about two years thereafter. 

In view of all the testimony, we think that the question was correctly sub- 
mitted to the jury for their determination. Judge Oxner also properly refused 
appellant’s motion for a new trial. 

\ll exceptions are overruled, and the judgment of the circuit court is 
affirmed. 

lease, C. J., and Carter and Bonham, JJ., concur. 

Bonham, Justice (concurring). 

I concur upon the strength of the cases of Fludd v. Life Assur. Soc.; Life 
Ins. Co. v. Palmer; and Ins. Co. v. Wilburn, supra. 

HEARNE LOCAL MUT. AID ASS’N v. CRUTCHFIELD. No. 1382. 

Court of Civil Appeals of Texas. Waco. May 18, 1933. 
Rehearing Denied June 15, 1933 
61 Southwestern Reporter (2d) 145. 
1. INSURANCE. 

Burden was on mutual aid life insurance association to plead and prove 
that class to which deceased belonged did not contain sufficient members to 
require association to pay maximum amount provided for in policy. 

(For other cases, see Insurance Dec. Dig. § 645[2].) 

2. INSURANCE. 

Where mutual aid life insurance association did not allege number of mem- 
lers in class to which deceased belonged, or that an assessment had been run, 
nor amount that could have been realized therefrom, pleadings did not raise issue 
whether assessment would produce sufficient amount to pay maximum amount 
of policy. 

(For other cases, see Insurance, Dec. Dig. § 645[1].) 
4+. INSURANCE. 

In action on mutual aid life insurance policy, evidence supported judgment 
ior plaintiff. 

(For other cases, see Insurance, Dec. Dig. § 665|1].) 

Appeal from District Court, Brazos County: W. C. Davis, Judge. 

Suit by Gilbert Lawrence Crutchfield against Hearne Local Mutual Aid 
Association. From judgment for plaintiff, defendant appeals. 

Affirmed. 

Tom P. Scott, of Waco, for appellant. 

J. Felton Lane, of Hearne, for appellee. 

\LEXANDER, Justice. 

Gilbert Lawrence Crutchfield brought this suit against the Hearne Local 
Mutual Aid Association to recover on a mutual aid life insurance policy in the 
sum of $1,000 issued by the defendant on the life of Minor L. Peace, in which 
policy the plaintiff was named as beneficiary. A trial before the court without 
a jury resulted in judgment for the plaintiff. The defendant appealed. 

The only material question to be considered is the amount of the judgment 
that should have been rendered. The policy was in the usual form of a local 
mutual aid policy and bound the association to pay the benecifiary the sum of 
$1 collected from each member in class C in good standing at the time of the 
death of the member, not to exceed $1,000. The plaintiff sought to recover the 
maximum amount of the policy. In the alternative, he alleged that he and the 
association had entered into an agrecment by which the association had agreed 
io pay him the sum of $400 in full settlement of the claim, but that the associa- 
tion afterwards breached its agreement. The trial court entered judgment for 
$400, and, after reciting therein that the association had no funds from which the 
claim could be collected, ordered that a writ of mandamus issue against the 
officers of the association directing them to levy an assessment of $1 on each 
of the members of said class and to pay the proceeds collected therefrom, not 
to exceed $400, to the appellee. 

The insured died on January 14, 1932. Joe Pinto, secretary of the assecia- 
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tion, testified that at the time of the death of the insured there were 698 mem- 
pers in said class C and that no assessment had ever been run on account of the 
death of the insured. He testified, however, that on January 15, 1932, the day 
after the death of the policyholder in this case, an assessment was run on the 
members in class C on account of the death of another member and that only 
219 members in said class paid said assessments. From this the appellant con- 
tends that there were only 219 members in said class in good standing at the time 
of the death of the insured, and that, therefore, the judgment should have been 
for the sum of $219 only. There was evidence tending to support the allega- 
tions that the association agreed to pay the sum of $400 in settlement of the 
claim 

[1-4] The burden was upon the association to both plead and prove that the 
class to which the deceased belonged did not contain sufficient members to 
authorize or require the association to pay the maximum amount provided for 
in the policy. Amarillo Mutual Benev. Ass'n vy. Franklin (Tex. Com. App.) 
50 S.W.(2d) 264, par. 10, and cases there cited. The appellant nowhere alleged 
the number of members in the class in question nor that an assessment had been 
run nor the amount that could be realized therefrom. The pleadings therefore 
were insufficient to raise the issue that an assessment would not produce a 
sufficient amount to pay the maximum amount of the policy. Aside from the 
question of pleading, the weight to be given to the testimony of the secretary 
of the association, who was an interested witness, as to the number of members 
who paid the assessment levied on January 15th, was for the trial court. Thraves 
v. Hooser (Tex. Com. App.) 44 S.W.(2d) 916, par. 4; Dallas Trust & Savings 
Bank v. Pickett (Tex. Civ. App.) 59 S. W. (2d) 1090, and cases there cited. In 
view of his positive testimony that there were more than 400 members in said 
class C, and in view of the evidence tending to support the compromise agree- 
ment, we think the judgment of the trial court is supported by the evidence. 

The judgment of the trial court is affirmed. 


UNIVERSAL LIFE & ACCIDENT INS. CO. v. LEDEZMA. No. 2336. 
Court of Civil Appeals of Texas. Beaumont. April 27, 1933. 
Appellee’s Motion for Rehearing Granted in Part May 17, 1933. 
Appellant's Motion for Rehearing Overruled June 7, 1933. 

61 Southwestern Reporter (2d) 165. 


INSURANCE. 

Whether insured died from tuberculosis so as to preclude recovery on life 
policy held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[7].) 

2. INSURANCE. 
_ Admitting evidence that insured was in apparent good health when nonmedical 
life policies were issued and up to last illness, held not error. 

(For other cases, see Insurance, Dec. Dig. § 655[2].) 

3. INSURANCE. 

Copy of death certificate of insured certified to by city or local registrar held 
not admissible to show cause of death (Vernon’s Ann. Civ. St. art. 4477, rule 
54a). 

(For other cases, see Insurance, Dec. Dig. § 659[1].) 

4. INSURANCE. 

Proof of insured’s death seld properly excluded, where insurer's agent filled 
in blank explaining cause of death, after beneficiary had signed proof. 

(For other cases, see Insurance, Dec. Dig. § 569[1].) 

5. INSURANCE. 

Beneficiary filing suit on life policy within 30 days after making statutory 
demand and not subsequently filing amended petition could not recover damages 
and attorney's fees (Rev. St. 1925, art. 4736). 

(For other cases, see Insurance, Dec. Dig. § 602.) 

Appeal from Bexar County Court; McCollum Burnett, Judge. 
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Action by Manuel Ledezma against the Universal Life & Accident Insurance 
Company. Judgment for plaintiff, and defendant appeals. 

Judgment reformed, and, as so reformed, affirmed on condition of remittitur: 
otherwise judgment reversed and cause remanded for a new trial. 

Rk. G. Storey, of Dallas, and L. M. Patterson, of San Antonio, for appellant. 

G. Woodson Morris and Martin S. Tudyk, both of San Antonio, for appellee. 

WaLker, Chief Justice. 

In January, 1930, appellant, Universal Life & Accident Insurance Company, 
issued to Maria de La Luz Ledezma a policy of insurance on her life in the 
sum of $218.00 and in the following March another policy in the sum of $327. 
In both policies her father, Manuel Ledezma, appellee herein, was named bene- 
feiary. The insured died December 10, 1930. This suit was filed January 21, 
1931, in county court at law No. 1, Bexar county, by appellee against appeliant, 
to recover the principal amount of these two policies, with interest, damages, 
and attorney’s fees. Appellant answered by general and special demurrers, 
general denial, and by pleading specially the following provision of the policies: 
“If the insured shall die within one year from the date of issuance hereof, either 
by self destruction, while sane or insane, from tuberculosis, no matter when con- 
tracted, from heart disease, in any of its forms, from Bright’s disease, from 
kidney disease, or from venereal disease, then the amount payable under this 
policy shall be the sum actually received by the company as premiums hereon 
and no more.” 

Judgment was for appellee for the principal amount of the policies in the 
sum of $545, and under the provisions of article 4736, R. S. 1925, damages in the 
sum of $65 and attorney’s fees $150, on the verdict of the jury that the insured 
did not die of tuberculosis, and that $150 constituted “a reasonable fee to be paid 
plaintiff's attorney for his services in the prosecution and collection of the claim 
involved herein.” The appeal was to the San Antonio Court of Civil Appeals, 
transferred to the Austin court, and then to this court by orders of the Supreme 
Court. 


}1] Appellant was not entitled to an instructed verdict on the theory that, 
under all the evidence, the insured died from tuberculosis; nor was the finding of 
the jury on this issue so against the great weight and preponderance of the 
evidence as to be clearly wrong. The insured was in apparent good health when 
the policies were issued, and continued in apparent good health up to about 
eighteen days before her death. From the date the policies were issued to the 
date of her fatal illness, she was constantly engaged in heavy manual jabor, and 
the evidence was clearly to the effect that she did her work effectively and to 
the satisfaction of her employers. These were “non-medical policies”; issued 
without examination by a physician, but before they were issued the insured was 
visited and interviewed by one of appellant’s agents who, from her appearance, 
stated at the time that she was a good insurance risk. There was no change in 
her apparent health, as it was when this agent interviewed her, up to the date 
of her last illness. Dr. Enrique Novoa, graduate of the National University 
of Mexico, attended the deceased professionally a few days before her death. 
in his death certificate he reported that she died from tuberculosis. However, 
he testified that he examined her sputum for tuberculosis and it was negative: 
that he made no laboratory test, and refused to swear that “this girl died of 
tuberculosis”; he said, “I cannot swear because the tuberculosis of this case 
was not tested, in any way to be proven, that she died of tuberculosis; * * * 
] cannot swear all the svmptoms were tuberculosis; I cannot swear anything 
about that; * * * I cannot prove that she died from tuberculosis; * * * You 
see, all of the appearances were of tuberculosis. When this patient died, the 
apperance was of tuberculosis, and you see, the purpose is to prevent the family 
from getting the disease, so the people will take all precautions against tuber- 
culosis; so that is why I put tuberculosis, no matter if I didn't find tuberculosis 
in a clinical test.” This doctor also offered the following additional explanation 
of the death of the deceased: 

“OQ. What is this disease you doctors call bronchiectasis? A. This is a disease 
something like dilation of the bronchial tubes, that make superation in the lungs 

“QO. That is not tuberculosis is it? A. No. 
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“Q. I will ask you whether or not an abscess like that would form on her 
jungs and she die very suddenly from that? A. Yes, sir, that abscess could have 
iormed on the lungs and she could die suddenly from that. 

Q. She could have died from this acute bronchiectasis, is that true? A. 
Yes. 


“Q. This abscess on the lung would not be tuberculosis, would it? A. No.” 

The testimony fully supported the jury’s verdict. 

{2] The court did not err in receiving evidence to the effect that, at the 
time the policies were issued, the apparent physicial condition of the insured 
“was perfectly all right,’ nor was error committed in receiving evidence that 
her apparent health was good up to the date of her last illness. The witnesses 
who gave this testimony testified merely in corroboration of the statement made 
by appellant’s agents, on which the policies were issued. Also these witnesses 
were intimately acquainted with the insured and were in constant association 
with her. The admissibility of this character of testimony, under the circum- 
stances of this case, is fully sustained by the recent opinion of the Commission 
of Appeals in Vann v. National Life & Accident Ins. Co., 24 S.W.(2d) 347. See, 
also, Pullman Co. v. Hoyle, 52 Tex. Civ. App. 534, 115 S. W. 315; National Life 
& Accident Ins. Co. v. Muckelroy (Tex. Civ. App.) 40 S. W. (2d) 1115. 

[3] The copy of the death certificate of the insured, certified to by the city, 
or local, registrar of the city of San Antonio, was correctly excluded by the 
trial court. Under article 4777 (rule 54a, Copies of Records), Vernon’s Ann. 
Civ. St., the power to make certified copies of the records of births and deaths, 
receivable in evidence “in all courts,” is conferred upon the state registrar. 

|4] The court also correctly excluded the proof fo death of the insured, 
though it was signed by appellee. This proof was submitted to appellee, who 
signed it after some of the blanks had been filled in and then delivered it to 
appellant's agent. After it was delivered to this agent, he filled in, without 
permission of appellee, the blank explaining the cause of death of the insured, 
to the effect that “the insured died of pulmonary tuberculosis.” This alteration 
cf the proof of death rendered it inadmissible in evidence. 

[5] We sustain appellant’s contention that error was committed in entering 
indgment against it for damages and attorney's fees, under article 4736. Under 
his pleading and proof, appellant first demanded payment of these policies on or 
about the 24th of December, 1930. He filed this suit on January 21, 1931, less 
than thirty days after making the statutory demand. No amended petition was 
subsequently filed, but appellee tried his case on his original petition. This 
pleading and proof was insufficient to support the judgment for damages and 
attorney’s fees. American Nat’l Ins. Co. v. La Blue (Tex. Civ. App.) 45 S. W. 
(2d) 731; Washington Fidelity Nat. Ins. Co. v. Williams (Tex. Com. App.) 49 
S. W. (2d) 1093; National Life Ins. Co. v. Mouton, 113 Tex. 224, 252 S. W. 1040; 
First Texas Prudential Ins. Co. v. Long (Tex. Civ. App.) 28 S. W. (2d) 220; 
Standard Accident Ins. Co. v. Bittle (C. C. A.) 36 F. (2d) 152; Mutual Life 
Ins. Co. v. Ford, 103 Tex. 522, 131 S. W. 406. The authorities cited clearly hold 
that appellee’s suit was prematurely filed, as a basis for the recovery of damages 
and attorney’s fees. But, though prematurely filed, they also hold that he would 
have had a cause of action had he filed an amended petition after thirty days 
irom giving the notice, alleging therein the necessary facts under article 4736. 
This error requires that the judgment of the lower court be reversed and the 
cause remanded for a new trial However, if appellee, within fifteen days from 
the entry of this judgment, will enter a remittitur for the damages and attorney’s 
fees, then judgment of the lower court will be reformed by eliminating these 
‘ems, and, as reformed, affirmed. 
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ROCKFORD LIFE INS. CO. v. TSCHIEDEL et al. No. 9079. 
Court of Civil Appeals of Texas. San Antonio. May 24, 1933. 
Rehearing Denied June 21, 1933. 
61 Southwestern Reporter (2d) 536. 
1. INSURANCE. 

Insurance agent cannot represent insurer in securing policy in which he has 
direct interest adverse to insurer and undisclosed to it. 

(For other cases, see Insurance, Dec. Dig. § 81.) 

2. INSURANCE. 

Policy in which insurance agent has direct interest adverse to insurer and 
undisclosed to it, will be canceled as against public policy, and actual fraud need 
not be shown. 

(For other cases, see Insurance, Dec. Dig. § 81.) 

3. INSURANCE. : ‘ 

Life policy secured under general agent’s instruction by insurance agents who 
were president and cashier of bank which was principal creditor of insured t> 
whose estate policy was payable, could not be canceled in absence of actual fraud. 

(For other cases, see Insurance, Dec. Dig. § 81.) 

4. INSURANCE. ; «5 . 

Bank which was principal creditor of insured to whose estate life policy was 
payable, had no direct enforceable interest in policy which would cancel it because 
of dual agency of insurance agents who were bank’s president and cashier, with- 
out proof of actual fraud. 

(For other cases, see Insurance, Dec. Dig. § 81.) 

6. INSURANCE. ; 7 

Concealment from insurer by insurance agent who was bank cashier, of known 
fact concerning physical or financial condition of insured, who was indebted to 
bank, for whose protection life policy was secured, would be equivalent to mis- 
representation warranting cancellation of policy. 

(For other cases, see Insurance, Dec. Dig. § 81.) 

7. INSURANCE. 

Evidence that insurance agent who was bank cashier failed to state in con 
fidential report to insurer that $10,000 of insured’s indebtedness was canceled by 
hank for whose protection life policy was secured, warranted charge on conceal- 
ment of facts from insurer which sought to cancel policy. 

(For other cases, see Insurance, Dec. Dig. § 81.) 

9. INSURANCE. 

\pplication which contained insured’s answers to medical examiner and in 
which insured declared that answers were true, placed duty on insured of seeing 
that true answers were properly recorded. 

(For other cases, see Insurance, Dec. Dig. § 379[5].) 

\ppeal from District Court, Nueces County; W. B. Hopkins, Judge. 

Suit by the Rockford Life Insurance Company against Otto Tschiedel, tem 
porary administrator of the estate of George Jce Tschiedel, deceased, and 
another. From the judgment, plaintiff appeals. 

Reversed and remanded. 

Perrell, Davis, Hall & Clemens and Theo. F. Weiss, all of San Antonio, and 
Boone & Raymer, of Corpus Christi, for appellant. 
Bb. D. Tarlton, L. Hamilton Lowe and Kleberg & Eckhardt, all of Corpus 


Christi,,and H. J. Passmore, of Robstown, for appellees. 
Murray, Justice. 


_ The Rockford Life Insurance Company, appellant herein, instituted this suti 
in the district court of Nueces county, seeking cancellation of an insurance polic: 
of the life of George Joe Tschiedel. Defendants below were Otto Tschiedel, 
temporary administrator of the estate of George Joe Tschiedel, deceased, and the 
State National Bank of Robstown. The policy was originally payable to the estate 
of the deceased, George Joe Tschiedel, but had been assigned to the bank. 
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It is pointed out by appellant that Mr. Daimwood and Mr. Russ, who weie 
insurance agents for the company at Robstown and who were also president and 
cashier, respectively, of the State National Bank of Robstown, as well as stock- 
holders and directors, acted as agents for the insurance company in securing 
George Joe Tschiedel’s application for the policy involved herein; that the policy 
was payable to the estate of the insured; that the bank was the principal creditor 
of the insured, and in this way the ultimate beneficiary in such policy; that in 
this way the agents had such an interest in the insurance policy; and that under 
such circumstances Daimwood and Russ occupied the position of dual agency. 

1, 2] It is clear that an insurance agent cannot represent his insurance com- 
pany in securing an insurance policy in which he has a direct interest adverse to 
his company, undisclosed to his principal. In such cases it is not necessary to show 
actual fraud, but the law will strike down such B contract on the grounds of 
being against public policy. 2 C. J. 994; 48 > a 925; 32 C. J. 1071; Fergusaa 
v. Gooch, 94 Va. 1, 26 S. E. 397, 40 L. R. A. 234;  eckiood Ins. Co. v. Winfield, 
37 Kan. 576, 47 P. 511. 

[3] However, in the case at bar it was conclusively shown by the evidence 
that E. L. McClure, who was general agent for appellant, directed Daimwood and 
Russ, before this policy was written, that in the event they wanted to write a 
policy on a man who was indebted to the bank for the protection of the bank, 
to write the policy payable to the man’s estate and after the policy was issued to 
have it assigned to the bank. This instruction by the general agent was suflicient 
to take this transaction out of the general rule and in the absence of actual fraud 
this policy cannot be canceled. 

[4] It is also clear that this policy was made payable to the estate of George 
Joe Tschiedel. There was nothing to prevent Tschiedel from changing such bene- 
ficiary to his wife or some one else. He could have also refused to assign the 
policy to the bank. Under such facts the bank had no direct, enforceable interest 
in this policy which would strike it down on the ground of dual agency, 


without 
proof of fraud. 


[5] In submitting his charge to the jury on the question of fraud the trial! 
judge asked the following question: Special Issue No. 8. “Do 
preponderance of the evidence, that A. E. Russ, in accepting the application of 
the said deceased, George Joe Tschiedel, for life insurance, made any materially 
false and fraudulent representations or materially false and fraudulent recom- 
mendations in his confidential report to plaintiff as an inducement to Rockforc 
life Insurance Company to issue an insurance policy and accept said risk?” 

This issue was seasonably objected to by appellant on the ground that it was 
a combination of several separate and distinct issues, and, as worded, was cai- 
culated to confuse and mislead the jury, and that it did not inquire into any 
fraudulent concealment which Russ may have been guilty of; that it was on the 
weight of the evidence, and that, as worded, it submitted to the jury’s decision 
the materiality of the representations and recommendations of Russ, thus sub- 
mitting to the jury a question of law. The issue was subject to at least a part 
of the objections made. There were three questions clearly asked in the one issue 
to wit, Were false representations made, were they material, were they made for 
the purpose of inducing the company to assume the risk? Rev. Civ. Stat. 1925, 
arts. 2189, 2190; Fox v. Dallas Hotel Co., 111 Tex. 461, 240 S. W. 517. 

The question did not inquire into any fraudulent concealment which Russ may 
have been guilty of. A specially requested charge was submitted by appellant 
requesting an issue on concealment. This issue should have been submitted to the 
jury. In 20 Tex. Jurisprudence, p. 11, § 4, we find the following: 

“Confidential Relation—Confidential relations are of great importance in the 
law of fraud. The general rules as to their effect may be stated as follows: 
Agreements and transactions may be set aside where there is such a_ peculiar 
relationship of confidence and trust between the parties as justifies one in placing 
an absolute reliance on the representations of the other and where injury results 
because of the betrayal of the confidence reposed. Whenever there exists between 
the parties such a relationship of trust, a duty rests on the party in whom the 
confidence is reposed, in entering into any transaction with the other, to make a 
full disclosure of the other’s rights in the premises and to refrain from abusing 


you find from a 





848 The Insurance Law Journal, Vol. &1 | Nov., 1933 


the confidence by obtaining an advantage to himself at the expense of the con- 
fiding party. 

“If it is shown that an advantage has been obtained by the party occupying the 
position of influence or trust, it is incumbent on him to show the fairness of the 
transaction when it is attacked for fraud by the other party. This does not mean 
that one occupying a fiduciary relationship must in the first instance assume . the 
burden of proving the fairness of the transaction; the burden of proving fraud 
is always on the party who alleges its existence, and this burden never shifts. 
But when the plaintiff alleges and proves the existence of a confidential relation- 
ship and the obtaining of an advantage by the defendant, a presumption of unfair- 
ness arises and the duty then devolves on the defendant to show that his dealings 
were open, fair and honest.” 

[6] Under the facts in this case the concealment of a fact by Russ would be 
equivalent to a misrepresentation because Russ was required under the circum- 
stances to make a full and complete disclosure of all facts in his knowledge witi 
reference to either the physical or financial condition of Tschiedel. 37 C. J. 448; 
Dallas Ry. & Terminal Co. v. Garrison (Tex. Com. App.) 45 S.W.(2d) 183; 
Am. National Ins. Co. v. Stevens (Tex. Civ. App.) 262 S. W. 833; 20 Tex. Jur. 11. 

[7] The facts in this case show that Russ in making a confidential report to 
the insurance company stated that George Joe Tschiedel was reputed to be worth 
$2,500 and had a reputation of paying his bills promptly but Russ did not statc 
in such confidential report that the bank had charged off about $10,000 of 
Tschiedel’s indebtedness to the bank, which fact Russ undoubtedly knew. Clearly 
the question of concealment was raised by the evidence. 

[8] Special Issue No. 7, was as follows: “Do you find from a preponderance 
of the evidence, that George Joe Tschiedel, at the time of presenting himself 
for physical examination, and in answer to any of the questions propounded to 
him with reference to his physical condition of January 31, 1931, knowingly and 
falsely made any material misrepresentation of fact to the examining physician, 
Dr. J. M. Thompson, as to the condition of his health?” 

Plaintiff objected and excepted to this issue, among other reasons, because 1t 
did not inquire as to whether or not any of the representations by Tschiedel in 
the application for the policy were false. The overruling of this objection by th 
trial judge constituted error. 

[9] At the bottom of the application which contained the answers made to the 
medical examiner is the following: “I hereby declare, on behalf of myself or 
any other person, who shall have or claim any interest in any policy issued upon 
this application, that, to the best of my knowledge and belief each of the fore 
going answers in Part I and II of this application is full, complete, and truc, 
and that I am in sound physical condition, and a proper subject for life insurance 
I expressly waive * * * (and signed by) George Joe Tschiedel.” 

This application is attached to and made a part of the insurance policy. This 
placed a greater duty on the insured than to simply make true answers to the 
medical examiner. It placed upon him the further duty of seeing that such 
answers were properly recorded in the application and the insured should have 
refused to sign this certificate unless the answers were properly recorded. Suprem 
Lodge, Knights & Ladies of Honor v. Charles J. Payne, 101 Tex. 449, 108 S. W 
1160, 15 L. R. A. (N. S.) 1277; First Tex. Prudential Ins. Co. v. Baldivia (Tex. 
Civ. App.) 39 S.W.(2d) 957; Lee v. Mutual Protective Ass’n of Tex. (Tex. Civ. 
App.) 47 S.W.(2d) 402: First Texas Prudential Ins. Co. v. Pedigo (Tex. Com. 
App.) 50 S.W.(2d) 1091; First Texas Prudential Ins. Co. v. Martinez (Tex. Civ. 
App.) 52 S.W.(2d) 358. 

There is evidence in the record that Tschiedel was not in good health at the 
time of making the application. Dr. Moss testified that he examined Tschiedei 
on September 30, 1931, and found a marked ulceration of the larynx as a result 
of chronic tuberculosis, which condition in his opinion had existed for at least a 
year or longer. Mrs. Tschiedel, wife of the deceased, testified that her husband 
told her that Dr. Thompson knew that he had a sore throat at the time of the 
examination. Mr. Oakes testified that Tschiedel told him that he did not see wh) 
Dr. Thompson passed him. From this evidence the jury might have come to tu 
conclusion that when Tschiedel stated in his application that he was in good 
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health, that as a matter of fact he was not. The exception to issue No. 7 was 
well taken and should have been sustained by the trial court. 
For the error pointed out the judgment is reversed and the cause remanded. 


PAGNI v. NEW YORK LIFE INS. CO. No. 24539. 
Supreme Court of Washington. June 21, 1933. 
23 Pacific Reporter (2d) 6. 
1. INSURANCE. 


Life insurer denying liability on policy in such manner or under such cir- 
cumstances as reasonably induce belief that submission of further proofs will be 
useless waives insufficiency of proofs furnished and policy requirement for fur- 
ther proofs. 

(For other cases, see Insurance, Dec. Dig. § 559[2].) 

3. INSURANCE. 

Insurance company is bound by acts of its agent within scope of his apparent 
authority, though in violation of private instructions. 

(For other cases, see Insurance, Dec. Dig. § 91.) 

4, INSURANCE. 

Insurance company which knowingly permits its agent to act in manner jus- 
tifying third person of ordinarily careful business habits in belief that agent 
possesses authority exercised, is estopped to deny agent’s authority. 

(For other cases, see Insurance, Dec. Dig. § 77.) 

5. INSURANCE. 

Whether insurance company’s soliciting agent who assisted insured in pre- 
paring disability claim had apparent authority to waive further proofs of loss by 
denial of liability in company’s behalf held question for jury. 

The evidence disclosed that insured did all his insurance business 
with the soliciting agent, and was ignorant of agent’s limited authority, 
and that agent obtained blanks and assisted in preparation of insured’s 
claim for disability benefits, and was directed by his company to inform 
insured of disapproval of his claim for disability. 

(For other cases, see Insurance, Dec. Dig. § 668[2].) 

Department 1. 

\ppeal from Superior Court, Pierce County; Ernest M. Card, Judge. 

\ction by Mary Pagni against the New York Life Insurance Company. 
Judgment for defendant, and plaintiff appeals. 

Reversed and remanded, with direction. 

George F. Hannan, of Seattle, for appellant. 

Fred W. Catlett, of Seattle, for respondent. 

MILLARD, Justice. 


On November 1, 1919, the defendant insurance company issued to Pietro Pag- 
ni a life insurance policy under the terms of which the insurer agreed to pay an 
annual income to the insured in the event he became totally and permanently dis- 
abled. The pertinent provisions of the insurance contract read as follows: 

“Whenever the Company receives due proof, before default in the payment 
of premium, that the Insured, before the anniversary of the Policy on which the 
Insured’s age at nearest birthday is 60 years and subsequent to the delivery 
hereof, has become wholly disabled by bodily injury or disease so that he is and 
will be presumably, thereby permanently and continuously prevented from en- 
gaging in any occupation whatsoever for remuneration or profit, and that such 
disability has then existed for not less than sixty days * * * then 


“1. Waiver of Premium.—Commencing with the anniversary of the Policy 
next succeeding the receipt of such proof, the Company will on each anniversary 
waive payment of the premium for the ensuing insurance year. * * * 

“2. Life Income to Insured.—One year after the anniversary of the Policy 
next succeeding the receipt of such proof, the Company will pay the Insured a 
sum equal to one-tenth of the face of the Policy and a like sum on each anniver- 
sary thereafter during the life-time and continued disability of the Insured. * * * 

“3. Recovery from Disability—The Company may at any time and from time 
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to time, but not oftener than once a year, demand due proof of such continued 
disability, and upon failure to furnish such proof, or if it appears that the In- 
sured is no longer wholly disabled as aforesaid, no further premiums shall be 
waived nor income payments made.” 

The insurer also obligated itself to pay to the beneficiary (Mary Pagni, wife) 
named in the policy $5,000 on the death of the insured. The insured died June 
25, 1931. Shortly thereafter the beneficiary received from the insurer the amount 
payable on the death of the insured. 

Mary Pagni, as assignee of the interest of her deceased husband's estate, 
brought this action to recover total permanent disability benefits for the period 
November 1, 1927, to November 1, 1930, which, she alleged, should have been 
paid to the insured. The defendant denied that the insured was totally and per- 
manently disabled as defined in the policy, and denied that the insured had fur- 
nished to the insurer due proof of total and permanent disability. As an affirm- 
ative defense the insurer alleged that the claim and proofs filed in 1927 disclosed 
that the insured was not totally and permanently disabled; that the insured aban- 
doned that claim and filed another in 1931 under which the insured was entitled 
to disability benefits commencing November 1, 1931, and that the insured died 
June 25, 1931, which was prior to the time that payments under the disability pro- 
visions of the policy would be due. At the conclusion of all the evidence the 
court sustained defendant’s challenge to the sufficiency thereof and instructed the 
jury “that as a matter of law the proof submitted to the Company by Pietro Pagn 
in 1927 did not constitute due proof. * * * No liability arose thereon. You are 
instructed to bring in a verdict for the defendant.” 

Plaintiff appealed from the judgment of dismissal entered by the court o: 
the directed verdict in favor of the defendant. 

The facts are as follows and clearly show that in directing a verdict the trial 
court erred, as there was evidence on behalf of the appellant upon an issue of 
fact determing the liability: 

In 1927, J. H. McMath had been for eleven years a soliciting agent for re- 
spondent insurance company. In the early part of 1927 McMath knew that Pagni 
deemed himself entitled, under his insurance policy described above, to total and 
permanent disability benefits. Possessed of that knowledge and at the request of 
Pagni or of some member of Pagni’s family, McMath obtained from respond- 
ent’s local office in Tacoma the requisite blank forms for use of Pagni making 
his claim. McMath testified that as a condition precedent to the issuance to him 
by the local office of the forms for making the claim he (McMath) was required 
to fill out a form apprising the respondent of the policy number, the claimant’s 
name and address, “and everything before we can get a blank.” It was a prac- 
tice or custom of which the respondent had knowledge and which it apparently 
encouraged, of McMath to assist claimants in making out their claims after 
obtaining for them from respondent’s local office the proper blanks therefor 
McMath did not write Pagni’s policy. However, other members of Pagni’s 
family were solicited and their insurance policies written by McMath. During 
the time in question McMath was delivering for respondent a disability pay- 
ment monthly to one of the men residing with the Pagni family. On August 
27, 1927, the claim was executed by Pagni on the form secured for him by 
McMath from respondent’s loca! office. The typing of the claim was don 
by Rena Pagni with the assistance of McMath; and, when completed, the form 
was signed by the insured. That claim, so far as material, reads as follows: 

“Claim for Disability Benefits 
“New York Life Insurance Company, 346 Broadway, New York, N. Y. 
“Insured’s Statement 

‘1. No. of Policy 6,595,967. Date of Policy Nov. 1, 1919. Amount, $5,000 

“2. Give name in full: Pietro Pagni. * * * 

“8. (a) Are you wholly disabled at the present time? Yes. (b) State cause 
of disability: See Doctor's report. 

“9. (a) On what date did the illness begin that led up to present disability 
and what was the nature of the illness? April 4th. (b) Give name and address 
of the first physician consulted at the beginning of that illness: J. Griggs. (c) 
State date on which you first consulted that physician? April 5th, 1927. (d) 
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Give names of all other physicians consulted and dates of such consultations: J. 
Griggs. 

“10. From what date has your disability prevented you from engaging in any 
occupation whatsoever for remuneration or profit? April 4th, 1927. 

“11. I expressly waive on behalf of myself and of any person who 
shall have or claim any interest in the above numbered policy, all provision of 
law forbidding any physician or any other person who has heretofore attended 


or examined me, from disclosing any knowledge or information which he there- 
by acquired. 


[Insured’s Signature] Pietro Pagni 


“Dated at Aug. 22, 1927.” 

The foregoing claim was filed by McMath with respondent’s local office. 
Pagni’s attending physician made the following report and sent same to respond- 
ent’s local office, which transmitted both completed forms to respondent’s gen- 
eral office in New York City: 

“New York Life Insurance Company, 346 Broadway, New York, N. Y. 

“Attending Physician’s Report on Claim for Disability Benefits. 

“1. Name of Insured: Pietro Pagni. 

“2. Residence: 1552 So. E. St., Tacoma, Wash. 

.. “3. Is insured now under your treatment? Since Apr. 23, 1927, have seen 
him professionally at office two or three times; previously at the house. 

“4. Date of first consultation in present disability? April 6th, first visit at 
the house. 

“5. History given you at that time? Then had an attack of ‘Flu’—fever last- 
ed 4 or 5 days. (a) Date of onset of present disability? April 4, 1927. (b) 
Predisposing cause, if any, of present disability: Old prostatitis, chronic ton- 
sillitis, pvorrhoea. Last trouble has been attended to by dentist. (c) Names and 
addresses of any physicians previously consulted by insured: Charles Pascoe, 
Tacoma 

“6. If you were consulted for any cause prior to the present disability, give 
dates and details of such consultations or treatments: Do not recollect—think 
he had a slight attack of ‘Flu’ during the epidemic, 1918. 

“7. Diagnosis and symptoms of disease, infirmity, or injury causing disabil- 
ity: Angzmia—nervous exhaustion, cystitis. 4/11/27—Pus in urine xxxx—Alb. 
xx 5/20/27—Pus in urine xxxx—Alb. trace 5/18/27—Haemoglobin 57%, Reds 
2,900,000, Whites 16,600, Polys. 83%. 

“8. (a) Is the insured in your opinion wholly disabled and prevented from 
engaging in any occupation whatsoever for remuneration or profit? Has been 
recuperating on the beach & not able to attend to his business this summer. (b) 
If he is, from what date, to your knowledge, has he been so prevented. Apr. 
4, 1927. 

“9. Give your opinion as to whether or not the insured will be permanently, 
continuously and wholly prevented for life from pursuing any and all gainful 
occupations, by reason of this disability: No. 

“(Signature] Joseph F. Griggs, M. D. 

“Dated August 22, 1927. Post Office Address: St. Helens Clinic, Tacoma, 
Wash.” 

Respondent conducted an independent investigation of Pagni’s condition and 
received a written report thereon dated September 6, 1927. Respondent’s objec- 
tion to production of that report was sustained; hence the record before us does 
not disclose the result of the respondent’s investigation. 

Respondent’s committee on disability claims, New York, N. Y., advised re- 
spondent’s Tacoma office by letter dated September 2, 1927, of disapproval of 
Pagni’s claim on the ground that the claimant was not wholly and permanently 
disabled within the terms of the policy. That letter reads as follows: 

“Please advise the insured that from the evidence submitted it does not ap- 
pear to the Company that he is wholly and permanently disabled within the 
meaning of the provision in the policy. It does not appear that he will be per- 
manently, continuously and wholly prevented thereby, for life, from pursuing 
some gainful occupation. The Company does not feel justified therefore, in ap- 
proving claim for disability benefits. 
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“Explain to the insured that the provision in the policy referring to disability 
benefits applies to total disability of a permanent nature only, and not to total 
disability of a temporary nature.” 

Under date of Septeinber 13, 1927, respondent’s local office requested solicit- 
ing agent McMath to advise Mr. Pagni of the rejection of his claim and to 
explain to the claimant that disability benefits were payable only for total 
disability of a permanent nature. That communication to McMath reads as 
iollows: 

“Please advise the above insured that we have just received a reply from 
our New York Office in reference to the above claim for disability. 

“From the evidence submitted it does not appear to the Company that the 
insured is wholly and permanently disabled within the meaning of the provision 
in the policy. It does not appear that the insured will be permanently con- 
tinuously and wholly prevented thereby, for life, from pursuing some gainful 
occupation. 

“The Company does not feel justified therefore, in approving claim for dis- 
ability benefits. 

“Please explain to the insured that the provision in the policy referring to 
disability benefits applies to total disability of a permanent nature only, and 
not to total disability of a temporary nature.” 

There was testimony that shortly subsequent to the receipt of the foregoing 
letter McMath visited Pagni for the purpose of informing him respecting the 
respondent insurer’s attitude. McMath, in the presence of various members of 
tht Pagni family, told the insured, but did not exhibit the respondent’s letter, 
that the claim was rejected because the respondent “would not entertain any 
claim because Pagni had not been sick for a year”; that Pagni had to be “down 
and out” for a year before the company would consider his claim; that he had 
to “be in bed” for a year before the claim would be allowed. 

Mc Math testified that he did not know the specific reason for denial of the 
claim. He did not tell Pagni that the claim was rejected because of the answer 
to question No. 9 in Dr. Griggs’ report. McMath did not know what was con- 
tained in that report, which he never saw. The evidence is clear that Pagni 
did not nor did McMath or any one other than Dr. Griggs and those employees 
of respondent to whom the report was submitted, know what statements were 
made by Dr. Griggs in his report to the respondent; that is, not until May, 
1932, when appellant and her family learned for the first time that the specific 
reason for the respondent’s denial of liability in September, 1927, was Dr. Griggs’ 
negative answer ot the question: “9. Give your opinion as to whether or not 
the insured will be permanently, continuously and wholly prevented for life 
irom pursuing any and all gainful occupations, by reason of this disability.” 

Appellant complained to the state insurance commissioner of the refusal of 
the respondent to pay to her after her husband’s death the disability benefits 
which should have been paid to the insured for the period November 1, 1927, to 
November 1, 1930. In May, 1932, the state insurance commissioner advised the 
appellant of the receipt of information from the respondent that the reason 
for respondent's denial of liability in 1927 was the negative answer of the insured’s 
attending physician to question No. 9 quoted above. The evidence of Dr. Griggs 
was not available, as he died in February, 1932, three months prior to the time 
appellant was informed by the state insurance commissioner of respondent's 
reason for denial of lability. 

Dr. Mattson, who had been one of Pagni’s attending physicians and at cer- 
tain times had been an associate of Dr. Griggs, testified that, assuming the 
correctness of Dr. Griggs’ report, the opinion given by Dr. Griggs was incorrect; 
that is, the answer to question “9” should have been in the affirmative. Dr 
Mattson further testified that, in his opinion, a doctor who examined Dr. Griggs’ 
report of 1927 would conclude that in August, 1927, Pagni was disabled so that 
he would be permanently, continuously, and wholly prevented for life from 
pursuing any and all gainful occupations, and the only hope of relief would be a 
major operation. There was ample evidence to warrant a jury in finding that 
from April 1, 1927, to June 25, 1931, the date of his death, Pagni was totally and 
continuously disabled. 
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When Pagni was informed in 1927 by McMath of the rejection of his claim 
for disability benefits, he declared that he did not care to have anything more 
to do with insurance companies. McMath convinced the appellant that, to 
protect the policy in the principal sum of $5,000, she should pay the premiums 
on the policy as they became due. Mrs. Pagni paid the premiums from Novem- 
ber 1, 1927, to the date of her husband’s death. In 1929, McMath was unsuccess- 
iul in his endeavor to induce Pagni, whose total disability continued, to file 
another claim. In 1931, Pagni made another claim for disability benefits. In 
his proofs, he stated his disability commenced in 1929. The physician’s report 
contained the same information. There was evidence that McMath, who talked 
to Pagni a time or two in 1928 anent the matter of increasing the latter’s insur- 
ance and who was frequently in Pagni’s home, aided in the preparation of the 
claim. It is fairly inferable from the testimony that Pagni relied upon McMath 
<s the respondent's representative, and that McMath saw to it that in the 
report of 1931 the date of the commencement of Pagni’s total permanent dis- 
ability was written “1929” instead of “1927.” Respondent concedes the proof of 
1931 constituted “due proof,” and insists that the claim would have been allowed 
if no change had occurred in the claimant’s condition (Pagni died in June, 
1931) prior to November 1, 1931. 

Appellant insits that the proof furnished by the insured to the respondent 
insurer in 1927 constituted due proof of total and permanent disability. It is 
also contended that the respondent waived all questions as to the sufficiency 
of that proof because respondent failed to point out specifically any alleged 
deticiency, because, thryugh its soliciting agent, respondent denied liability on 
other and different grofinds, and because respondent conducted its own indepen- 
dent investigation. 


It is the position of respondent that the policy required as a prerequisite to 
any liability on the part of the insurer the submission of due proof of total 
permanent disability, that “due proof” means such a statement of facts as makes 
out a prima facie case against the insurer, and that, as the proofs furnished 
affirmatively showed on their face that the insurer was not liable under the 
terms of the risk assumed, the insured did not furnish due proof of total per- 
manent disability; hence there was no question of fact for the jury’s deter- 
mination 


Respondent argues: This is not a case of defective proof, but is a case 
where the insured claims disability and sends in proof thereof only the certificate 
of his own physician stating the insured was not totally and permanently dis- 
abled; therefore the insured did not, as the insurance contract required, submit 
proof of loss within the terms of the contract. If its soliciting agent incorrectly 
reported to the insured the reason for the rejection of the claim, the insurer is 
not bound thereby, as the fault was that of the agent selected by the insured 
himself who should have heeded the following printed notice on the insurance 
policy: “It is not necessary for the Insured or the Beneficiary to employ the 
agency of any person, firm or corporation, in collecting the insurance under this 
Policy, or in receiving any of its benefits. Time and expense will be saved by 
writing direct to the Home Office 346 and 348 Broadway, New York City.” 

Briefly, the position of respondent is that the insured was concluded by the 
proot of disability submitted by his attending physician which disclosed, and the 
insured was so informed, that the insured was not totally and permanently 
disabled 


[1] The position of the respondent is not tenable. If an insurance company 
denies all liability and the insured, relying upon such denial, omits to file a 
proot of loss, although such proof is required by the terms of the policy, such 
company will be deemed to have waived such proof and will be estopped to offer 
in defense evidence of the fact that no proof of loss was filed. Russell v. Granite 
State Fire Ins. Co., 121 Me. 248, 116 A. 554. So, too, if any insurance company 
denies all liability, after claim filed and proof furnished in support thereof, 
and does not indicate its reason or gives a reason other than insufficiency of 
proof for denial of liability, and the insured, relying upon such denial, omits 
to file further or corrected proof of his claim of disability, although due proof of 
total permanent disability is required by the terms of the policy, such company 
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will be deemed to have waived additional or corrected proof and will be estopped 
to deny that due proof of disability as required by the policy has been furnished. 
The provision of a policy requiring proof of total disability to be furnished 
the company within a certain definite time is waived, it was held in Federal Life 
Ins. Co. v. Lewis, 76 Okl. 142, 183 P. 975,5 A. L. R. 1637, by the company denying 
liability within such time upon other grounds than failure to furnish proof of 
total permanent disability. 


Where the denial of liability on the part of an insurance company is of such 
a character or made under such circumstances as resaonably to induce a beliet 
ihat the submission of further proofs will be useless, a waiver of defects in or 
insufficiency of the proofs furnished and a waiver of the requirement to furnish 
additional proof will be effected. The insured is not concluded by the proofs 
submitted, and may within the period of limitation prosecute an action for 
collection of disability benefits. The waiver would not be affected by the sub- 
mission of further proofs of disability after denial by insurer, under facts such 
as obtain in the case at bar, of liability after receiving first proofs of disability. 


[2] There was evidence that the insured was totally and permanently 
disabled from 1927 to the day of his death, and that his illness, as described 
by his attending physician in proof furnished to the respondent by the physician, 
was such as to presumably totally and permanently disable the insured. Claim 
of total permanent disability was made in good faith by the insured. Such proof 
as was required by the respondent was furnished by the insured. What the 
attending physician's report contained, none save the physician and the respond- 
ent knew. McMath did not know. That report disclosed, Dr. Mattson testified, 
a condition which constituted total permanent disability. The attending physi- 
cian’s inadvertent or mistaken answer to question No. 9 that the disability was 
not total and permanent did not conclude the insured. If advised, as he should 
have been, that the physician's answer to question No. 9 was in the negative 
and based thereon the respondent denied liability, the insured would have been 
afforded an opportunity, to which he was entitled, of submitting further proof 
which would doubtless have established to the satisfaction of the respondent the 
fact that the insured was totally and permanently disabled. Not until May, 
1932, almost one year subsequent to the death of the insured, did any one other 
than respondent know why liability was denied. The Pagni family did not 
learn of the reason until after complaint to the state insurance commissioner that 
the respondent refused to pay the claim, as recited above. The proof of dis- 
ability did not, if Dr. Mattson is to be believed, disclose that the insurer was 
not liable. If Dr. Mattson’s testimony is true, an examination of the attending 
physician's report and an investigation by the respondent would have ascertaine: d 
that the attending physician’s opinion was incorrect that, based upon the facts 
recited in his report, his negative answer to question No. 9 was inadve rtently or 
mistakenly made. In such a case as the one before us the insured is not con- 
cluded by the wrong conclusion of the attending physician. 


In Hardie v. Metropolitan Life Ins. Co. (Mo. App.) 7 S.W. (2d) 746, 747, the 
trial of an action on an employee's group insurance policy to recover total and 
permanent disability benefits resulted in a judgment for the plaintiff. Under 
the policy involved in that action the insurance company could begin the pay- 
ments for permanent disability and afterwards require of the insured due proof 
of the continuance of such disability. The failure of the insured to comply with 
that requirement barred further payments to him. The plaintiff made applica- 
tion for benefits under the policy. The company admitted the claim and paid a 
number of installments. Before the third annual installment was to be paid, 
the insurance company requested proof of plaintiff’s present condition. The 
plaintiff did not comply with that or either of two more such requests of the 
insurer. Thereupon, the insurer requested the plaintiff's employer to cause the 
plaintiff to go to a Dr. Evans of that locality for examination and furnished the 
physician with a blank for that purpose. The plaintiff was examined by the 
designated physician, who reported to the insurance company that there was no 
infirmity. Based thereon, the insurance company by letter advised the plaintiff 
that no further payment would be made; that is, disclaimed any further liability 
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for permanent disability. In affirming the judgment in favor of the plaintiff, 
the court said: 

“Plaintiff had been considered disabled in the beginning by defendant. He 
was again, in 1925, called upon to furish some proof of his continued disability. 
It should be borne in mind that the policy provides that, notwithstanding the 
fact that proof of total disability may have been accepted by the company as 
suggested, yet the employee shall, at any time on demand from the company, 
iurnish due proof of the continuance of such disability, and upon a failure to 
do so shall be deemed to have been recovered from the disability. 

“As we view this matter, appellant's position that the demurrer to the 
evidence should have been sustained on this ground is not well: taken. Under 
the policy, plaintiff was required to furnish ‘due proof’ of the continuance of 
his disability. Up to the time of his examination by Dr. Evans, he had failed 
to furnish any proof whatsoever. The company might well have stopped there 
and refused to pay, but atthat point it took the matter out of the hands of 
plaintiff and furnished its own method of making proof. It designated a doctor, 
and called on plaintiff to submit to an examination; not only to submit to a 
physical examination, but to answer such questions as might be propounded by 
the cxaminer. Plaintiff literally complied with this. He did go to Dr. Evans, 
and did answer the questions. Dr. Evans reported that plaintiff was sound, and 
defendant advised plaintiff of the disclaimer of further liability. It would have 
been idle for plaintiff then to have done more by way of furnishing proof. The 
insurance company, in effect, said to plaintiff: ‘We have used our own method 
of finding the proof as to your disability. Our method shows that you are not 
bring suit. Plaintiff did bring this suit. In that tria Ithe triers of the facts 
we conclude, after having had some difficulty on the question, that plaintiff could 
bring suit. Plaintiff did bring this suit. In that trial the triers of the facts 
found that Dr. Evans’ report did not correctly show plaintiff’s condition; that 
is to say, they weighed the evidence, and found plaintiff to be disabled, contrary 
to Dr. Evans’ view. 

“Now, what proof did plaintiff furnish? He submitted to defendant’s method, 
to wit, of furnishing his body to the company’s doctor for an examination and 
to answer questions submitted to him. The physician in this examination did 
ask plaintiff whether he was disabled, and plaintiff did state that he was suffering 
trom his disability received in 1922 while under the protection of this policy. 
So we are of the opinion that defendant has waived the usual proof required 
by the policy and adopted its own method of having plaintiff examined by its 
own physician to obtain such proof. Plaintiff having submitted to that, and 
heing then told that defendant disclaimed liability, was not required to go fur- 
ther, for it would have been idle to do so. On the trial he proved to the satisfac- 
tion of the jury that, when he produced his proof to Dr. Evans—that is to say, 
his oral statement and his person for examination—such did constitute due proof 
of disability, though Dr. Evans thought otherwise. 

“It is to be noted that the policy does not require medical prooof—that is, 
testimony of physicians—but only that plaintiff shall produce due proof of his 
continued disability. 

“It has been held, in the case of Carson v. New York Life Ins. Co., 162 Minn. 
458, 203 N. W. 209, by the Supreme Court of Minnesota, that, where the plaintiff 
can obtain no other proof than his own testimony, he may stand on that to 
present his case in court, if it be not taken as due proof by the company. 

“It is a well-settled rule that a denial by the insurer of all liability under 
the policy will operate as a waiver of the provisions requiring notice and proof 
of loss or of any defects in notice of proof. This principle has.often been 
adopted by the courts of our state and is not open to debate.” 

In Union Mutual Aid Ass’n vy. Carroway, 201 Ala. 414, 78 So. 792, the insured 
recovered judgment against the insurer on an insurance contract under which 
the insurer agreed to pay the insured a stipulated weekly benefit in the event of 
his sickness. The contract provided that the insured should give notice and 
inake proof of sickness by the filing of the attending physician's certificate 
written upon the blanks furnished to policyholders in the office of the insurer. 
The contract limited indemnity to two weekly payments for la grippe or disability 
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resulting therefrom in any twelve calendar months. The judgment was affirmed 
on appeal. The court, holding that the insured was not concluded by the incor- 
rect conclusion of the attending physician, said: 

“Under the clause of said contracts limiting liability to two weekly indemni- 
ties, for sickness designated la grippe, or for disability resulting therefrom, in 
any 12 calendar months, the illness of the plaintiff being shown, the burden 
of proof devolved on the defendant to show that his illness was la grippe or 
resulted therefrom, with consequent disability to plaintiff, and that defendant's 
jiability therefor, that is, to pay not exceeding two weekly indemnities for and 
during the given 12 calendar months, had been discharged as per contract con- 
ditions. This limitation of liability, however, is in the nature of a forfeiture, 
ior the benefit of the assurer, and is defensive matter to be pleaded and proved 
by the defendant. Equitable Life Assur. Society v. Golson [159 Ala. 508, 48 So. 
1034]: Continental Casualty Co. v. Ogburn [175 Ala. 357, 57 So. 852, supra, Ann. 
Cas. 1914D, 377], supra; 25 Cyc. 925 et seq. 

“The proof of sickness was made by giving the notice and filing the certifi- 
cate of the attending physician, as per contract stipulations. That the certificate 
contained a declaration against interest as to the cause of nature of plaintiff's 
iilness is not conclusive proof of the matter admitted. On the trial the plaintiff 
in such a case is not estopped to show that the misstatement in the proof as to 
the nature or cause of his illness was the result of mistake or ignorance, or was 
made under a misapprehension of the facts; that is, in the absence of facts 
creating an cstoppel, as that the assurer has changed its position to its detriment 
in reliance on the statement of facts contained in the proofs furnished by the 
plaintiff, the assured may show the truth, and that the erroneous statement 
thereof contained in the proofs was the result of ignorance, mistake, or mis- 
apprehension of the true facts. 4 Cooley's Briefs, p. 3433 et seq.; 2 May on 
Insurance, § 465; 29 Cyc. 150; 8 Rose’s Notes (U. S. Rep.) 491, 493; 13 Am. & 
eng. Ency. Law Ist Ed.) 65; Knights Templars v. Crayton, 209 Ill. 550, 70 N. E. 
1066: Supreme Tent v. Stensland, 206 Ill. 124, 68 N. E. 1098, 99 Am. St. Rep. 
137: Modern Woodmen vy. Davis, 184 Ill. 236, 56 N. FE. 300; Bentz v. Northwestern 
jAid Ass‘n],,40 Minn. 202, 41 N. W. 1037, 2 L. R. A. 784. Such preliminary 
proofs presented to an insurance company by an assured, in compliance with 
the conditions of the policy, are.admissible as prima facie evidence of the facts 
stated therein, against the assured. Mutual Life Ins. Co. v. Newton, 22 Wall. 
332, 22 L.. Ed. 793.” Union Mutual Aid Ass’n v. Carroway, 201 Ala. 414, 78 So 
792, 793. 

In Federal Life Ins. Co. v. Lewis, 76 Okl. 142, 183 P. 975, 5 A. L. R. 1637. the 
insurance contract contained a disability provision requiring, as does the con- 
tract in the case at bar, the insured to furnish due proof of total permanent 
disability within a stated tune. The insurer insisted that it was relieved of 
liability by reason of the failure of the insured to furnish due proof of total 
permanent disability. The court said: 

“The accident occurred in April; the premium was not due until September 
30th. The plaintiff stated that he talked to the state agent twice during that 
time, and the agent informed him that he did not come within the clause as 
provided in the policy. At no time did the agent inform him in regard to the 
proof necessary, nor what proof was required, nor that the company would 
furnish blanks to make out his proof thereon, but denied liability, in that plaintiff 
did not come within that clause. Our court has held in the case of Oklahoma 
Tire Ins. Co. v. Wagester, 38 Okl. 291, 132 P. 1071, and American Nat. Ins. Co. v. 
Donahue, 54 Okl. 294, 153 P. 819: 


“*A provision in an insurance policy requiring proof of loss to be furnished 
the company within a certain definite time is waived by the company denying 
liability within said time upon other grounds than failure ot furish proof of loss.’ 

“The sister of the plaintiff also informed the company as to the condition of 
the plaintiff, and when the plaintiff demanded of the state agent upon twa 
occasions to fix the policy, to give him the benefit of the total disability clause, 
the state agent replied that he did not come within the provision of said clause. 
This was a denial of liability.” Federal Life Insurance Co. y. Lewis, 76 Okl. 
142, 183) P: 975,977; 5 A. L. R. 1637 
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Carson v. New York Life Ins. Co., 162 Minn. 458, 203 N. W.. 209, 210, was 
an action upon a disability benefit insurance policy. The appeal was prosecuted by 
defendant insurance company from judgmeni in favor of the plaintiff. The iife 
insurance policy involved in that case provided for payment of a specified annua! 
income upon due proof that the insured had become wholly disabled by bodily 
injury or disease, “so that he is and will be presumably permanently and con- 
tinuously prevented from engaging in any occupation whatsoever for remunera- 
tion or profit.” The policy contained the following provision which is word for 
word the same as the above-quoted provision No. 3 in the policy in the case at 
bar: “The company may at any time and from time to time, but not oftener than 
once a year, demand due proof of such continued disability, and upon failure 
to furnish such proof, or if it appears that the insured is no longer wholly dis- 
abled as aforesaid, no further premiums shall be waived nor income payments 
made.” 


The contract in that case, like the one in the case at bar, was so drawn that, 
as stated by the court, “a decision either by the parties or the court that dis- 
ability exists and will presumably permanently exist is not conclusive, but, at any 
time, income payments may cease if the insured, when called upon, fails to prove 
that it continues or the insurer proves that it does not exist. * * * The proof 
furnished and accepted, or the judgment establishing disability entitling the insured 
to the income payment, is not conclusive as to future income payments.” 


In the foregoing case the opinions of the doctor, like the opinion of Pagni’s 
attending physicial in the case at bar, did not corroborate the conclusion of the 
insured that he was totally and permanently disabled. The Supreme Court of 
Minnesota held that, when the proof the insured presented to the insurer was 
found true in the trial of his action upon the policy, such proof would be deeme:d 
sufficient as due proof under the requirements of the policy. The court said: “The 
second contention is that the proof furnished did not make out a prima facie case 
of disability. Where a policy is payable upon due proof of death of the insured, 
it is readily seen that, as a rule, no trouble is met wih in furnishing conclusive 
proof. But in a case of this nature, where the insured may not be able to obtain 
other testimony than his own of a disability which entitles to the insurance, we 
do not think he should be debarred from presenting his proof in court, if it be 
not taken as due proof by the company. The polciy does not provide such an 
unreasonable requirement as that the proof of loss must be satisfactory to the 
insurer. It simply provides for due proof. It does not call for medical proof. Th. 
company was advised of the accident and the claim that plaintiff was disabled. 
His own affidavit of disability was furnished defendant in time, on May 5, 1921, 
wherein he states that he has been wholly disabled since the 24th of Novembe: 
1920 (the time of his injury), ‘and will presumably be permanently, continuously, 
and wholly prevented thereby for life from pursuing any and all gainful occupa- 
tions’: and he therefore claimed the disability benefit under the policy. That 
neither the physician who attended him, nor the one designated by defendant to 
give an opinion, then thought the disability permanent, and so stated in their 
affidavits, should not conclude plaintiff. That was only their opinion which, accord- 
ing to the finding of the court and jury, proved incorrect. It must therefore be 
held that, when the proof plaintiff did present to defendant by his own affidavit 
of total permanent disability has been found true, it should be deemed sufficient 
as due proof under the requirements of the policy, even though he was unable 
to be fully corroborated by the opinions of the doctors mentioned.” 


In Fields v. Equitable Life Assurance Co., 195 N. C. 262, 141 S. E. 743, the 
plaintiff brought an action to recover disability benefits under the terms of an 
insurance policy similar to the one under which appellant claims indemnity should 
have been paid to her husband. In the case cited, the insurer allowed the claim ot 
the insured for indemnity. Pursuant to the terms of the policy, a blank form 
designated as proof of continuance of disability was filled out by the attending 
physician of the insured. Question 5 in that form was as follows: “Do you believe 
that, as the result of a bodily injury or of disease, the insured is now, and will 
be, permanently, continuously, and wholly prevented thereby from performing 
any work for remuneration or profit, or from following any gainful occupation ?” 
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The attending physician answered that question on the form as follows: 
“Able to perform light work on farm; not permanently disabled.” 

Acting upon the proof of disability, the insurance company declined to make 
further payment to the insured and advised him in writing that the “policy has 
been restored to a premium-paying basis, and no further installments will de 
paid.” Three months after receipt of the foregoing notification the insured com- 
menced an action against the insurer, alleging that he was wholly and permanentl, 
disabled, and therefore entitled to the disability compensation provided in the 
contract. Plaintiff appealed from judgment of nonsuit. 

The insured contended that the proof of disability submitted by his attending 
physician to the effect that the insured was not permanently disabled was not a 
correct statement of the true facts, for the reason that, since his first attack in 
1922, he had been wholly and permanently disabled thereafter. At the trial the 
insured. offered evidence tending to show that he was permanently disabled, and 
his physician, who furnished the proof of disability (quoted above), on April 25, 
1923, testified that, when he used the expression “not permanently disabled,” he 
meant that the insured was not confined to his hed. The proof of permanent 
disability furnished by the insured on April 25, 1923, and his testimony and that 
of his physician at the trial were conflicting. The Supreme Court of North 
Carolina held that in such cases the question of permanent disability was one of 
fact for the jury; that, while the insured vouched for the truth of proofs of loss 
filed by him, he was not concluded by such proofs, though the burden was upon 
him to show that a statement made in the proofs of loss was erroneous in fact. 

In Wallin v. Massachusetts Bonding & Ins. Co., 152 Wash. 272, 277 P. 999, 
1002, we held that, though the original proofs (prepared by the beneficiary under 
an accident policy) introduced in evidence contained admissions making a prima 
facie showing that the death of the insured, while accidental, was due to aii 
excepted hazard, the plaintiff beneficiary was not precluded from showing by 
evidence at the trial that the representations were made in ignorance of the true 
facts. We said: 

“We are committed to the rule which permits the statements in the proofs oi 
loss to be contradicted on the trial when it does not appear that the usual elements 
of estoppel are present. In Armstrong v. Modern Woodmen of America, 93 Wasi. 
352, 160 P. 946, Ann. Cas. 1918E, 263, in an action upon a contract of mutual 
benefit insurance, it is said: 

“Statements made in the proofs of death are not conclusive on the benefi- 
ciary, in the trial of the case, in the absence of facts creating an estoppel. The 
beneficiary has the right to controvert the statements made in the proofs of 
death.’ 

“Very few authorities are in harmony with the strict and narrow interpreta- 

tion contended for by appellant. The facts in this case do not justify any modifi 
cation of the rule enunciated in Armstrong v. Modern Woodmen of America 
supra. The beneficiary under an accident insurance policy may explain, qualify, or 
correct the original proofs of loss, ‘in the absence of facts creating an estoppel, 
not only five days before the trial of her action, but by evidence during the 
trial.” . 
__, In Fagerlie v. New York Life Ins. Co., 129 Or. 485, 278 P. 104, 105, the 
defendant appealed from a judgment in favor of the plaintiff in an action to 
recover disability benefits under the terms of a policy like the one in the case al 
bar. The policy involved in the first cause of action in the case cited provided for 
payment of disability benefits, 

“Whenever the Company receives due proof * * * that the insured * * 
las become wholly disabled by bodily injury or disease, so that he is and will 
he presumably, thereby permanently and continuously prevented from engaging 1 
any occupation whatsoever for remuneration or profit, and that such disability has 
then existed for not less than sixty days.” ; : 

Plaintiff filed with defendant a claim for disability resulting from a bulle: 
passing through his left lung. That claim was signed by the insured and accom- 
panied by a statement signed by the claimant’s physician. On the statement fur- 
nished by the physician was the question: “What is your opinion as to whether 
or not the insured by reason of his disability will be permanently, continuousi) 
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and wholly prevented thereby for life from pursuing any and all gainful occupa- 
tions ?” 

The physician’s answer to that question was: “Not permanently disabled. Lung 
chest wall was opened and drained and there will probably be a permanent weak- 
ness in that lung.” 

The report of the claimant and the report of the physician were, as in the 
case at bar, made on forms supplied by the insurer. The insurer informed the 
insured by letter about six weeks subsequent to receipt of the claim and proofs 
of disability that it did not appear to the company that the insured was wholly 
and permanently disabled within the meaning of the provision in his policy 
referring to disability benefits; that “it does not appear that you will be per- 
manently, continuously and wholly prevented thereby, for life, from engaging 11 
a gainful occupation. Claim for disability benefits under this policy is therefore 
disallowed.” 

The defense of the insurer in that case, as in the case at bar, was that ii 
never received the proof required by the policy as a condition precedent to the 
right of the insured to disability benefits under the policy, and that the insured 
had never been wholly and permanently disabled as defined by the policy. In that 
case, as in the instant cause, the insurance company did not point out to the 
insured any defect in the form or contents of the proof of loss submitted by the 
insured, nor did the insurer inform the insured that any paper or form furnished 
by him was deficient in any particular. There, as here, all that the insurer did 
was to deny liability on the ground that the insured was not, as a matter of fact, 
permanently and totally disabled. The attending physician testified that, in using 
the expression “permanently disabled,” he meant to convey the impression that 
at some time the insured might be able to perform some light work. Affirming the 
judgment, the court held that failure of the insurer to point out particularly an; 
defects upon which it intended to rely precluded objection thereafter on the part 
of the insurer to the sufficiency of the proofs furnished, and that, while the 
physician’s statement appearing in the proof of loss was evidence against thx 
insured, the statement was not absolutely binding on the insured, but may be 
explained or corrected. The court said: 

“Plaintiff contends that the proof of loss submitted in the case was sufficient. 
It is stated in 33 C. J. 17, as follows: ‘The object of the proofs is to furnish the 
company with the particulars of the loss and all data necessary to determine its 
liability and the amount thereof. * * * 

“Counsel for plaintiff contends that the plaintiff is not bound by the literal 
statement of his physician. In the present case it appears that Dr. Ziegler was 
unfamiliar with the technical meaning of the terms employed in the policy and in 
his statement. 

“The authorities seem to agree that a statement of the physician appearing 
in the proof of loss, while evidence against the insured, is not absolutely binding 
upon him, but the same may be explained or corrected. 33 C. J. p. 18, § 666, states 
the rule as follows: ‘As against the insured or the claimant under the policy, 
however, the notice and proofs are prima facie evidence of the statements con- 
tained therein, and they are binding on him unless withdrawn or corrected, or 
contradicted, or explained.’ 

“There is contained in this section the further statement upon which defendant 
replies as follows: ‘And the contents of the notice or proofs cannot be corrected 
or denied for the first time at the trial of an action on the policy.’ This is based 
upon the cases of Campbell v. Charter Oak Fire & Marine Ins. Co., 10 Ailen 
(Mass.) 213, opinion rendered in 1865, and Irving v. Excelsior Fire Ins. Co., 14 
N. Y. Super Ct. 507 decided in 1857. 

“Tf the additional statement and opinions referred to mean that the statement 
of the physician in the present case could not be explained by the sworn testi- 
mony of Dr. Ziegler as to what he meant by ‘permanent disability,’ then we are 
bound to conclude they are not in conformity with the modern overwhelming 
weight of authority. Upon principle we think the weight of authority should be 
favored. 

“In Denver L. Ins. Co. v. Price, 18 Colo. App. 30, 69 P. 313, it appears that 
a physician making proof of death of insured stated that he died of paralysis of 
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the heart, due to an overdose of phenacetin, a narcotic, the use of which was 
prohibited by the policy. It was held that the act of the beneficiary in answering 
a question in the proof of loss, as to the cause of death, by referring to the 
physician’s statement, did not estop her from denying that the physician stated 
the true cause. See, also, Redmond v. Industrial Ben. Ass’n, 150 N. Y. 167, 44 
N. E. 769; Barker v. Met. L. Ins. Co., 198 Mass. 375, 84 N. E. 490; Hancock Mut. 
Life Insurance Co. v. Dick, 117 Mich. 518, 76 N. W. 9, 44 L. R. A. 846. 

“Ordinarily, any evidentiary statement can be explained. We see no reason 
why the doctor could not explain what he meant by his statement, as well as any 
witness in court could explain the meaning of his testimony, a right which a 
witness always has. The doctor’s certificate is short, and his conclusion does not 
seem to agree with the law, as found in the books. It is not claimed that the 
‘certificate was in fact false. * * * 

“The company did not deny liability for want of proof of permanent dis- 
ability, but the denial was based upon the proof and other information. 

“The rule in regard to proof in such cases is stated in Schmurr v. State 
Insurance Co., 30 Or. 29, 46 P. 363, by former Mr. Justice Bean, as follows: 
‘The law is settled that where the assured, in attempting in good faith to comply 
with the provisions of a policy, furnishes to the insuring company, within the 
time stipulated, what purports and is intended to be proof of loss, the company 
must point out particularly any defects therein if it intends to rely upon them 
If it fails to do so, objection cannot thereafter be made to its sufficiency.’ Sec 
33 C. J. 32, § 694 et seq.; 7 Cooley’s Briefs on Insurance (2d Ed.) p. 5943; 
Great Am. Ins. Co. v. Harrington, 127 Okl. 13, 259 P. 582; Davis v. Yorkshire 
Ins. Co., 221 Mo. App. 798, 288 S. W. 80. * * * 

“Under the circumstances of this case we think the original proof of loss 
satisfied the demands provided for in the policies.” 

Citing as sustaining authority Ferdenando v. Milwaukee Mechanics’ Ins. Co., 
81 Wash. 244, 142 P. 693, respondent contends that its soliciting agent McMati 
was governed by his written authority issued to him by the insurer, and that as 
such agent, McMath had no power to waive any provision of the policy. In the 
case cited, we held that an insurance agent has no power to waive proofs of loss 
under an insurance policy, “where the only authority relied upon is proof of the 
fact that he solicited the insurance and, having received it, delivered the policy to 
the insured.” 

We said, however, that: “Where there is proof of apparent authority o1 
custom, or other facts justifying the finding that the company had clothed its 
soliciting agent with such authority, a different question is presented. But no 
such proof is present or offered in this case.” 

[3-5] In the case at bar there was evidence of apparent authority, a custom 
of which the insurer had knowledge, a course. of conduct which it sanctioned, 
which would warrant a jury in finding that the insurer had clothed its soliciting 
agent with authority to act for it as he did. 

We are not unmindful of the general rule that a soliciting agent is merely a 
special agent authorized “only to solicit insurance, submit applications therefor t» 
the company, and perform such acts as are incident to that power * * * but 
ordinarily has no authority to bind it by attempted acts or contracts in its behalf, 
relating * * * to other matters not connected with the application and no* 
within the real or apparent scope of his authority. * * *” (Italics ours.) 32 
C. J. 1067, § 145. 

There is another rule which should not be overlooked. It must be borne in 
mind, when considering the general rule quoted above, “as in the case of agencies 
in general, an insurance company is bound by all acts, contracts, or representatiouis 
of its agent, whether general or special, which are within the scope of his rea! 
or apparent authority, notwithstanding they are in violation of private instructions 
or limitations upon his authority, of which the person dealing with him, acting ix 
good faith, has neither actual nor constructive knowledge.” 32 C. J. 1063, § 140. 

In holding that an insurer was liable for soliciting agent’s conduct within the 
apparent scope of his authority in the absence of evidence that the one relying 
thereon knew of the agent's limitations, the court said in Continental Casualty Co 
v. Linn, 226 Ky. 328, 10 S.W.(2d) 1079, 1081: “Soliciting agents are intrusted 
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with power to obtain business for the companies they represent, and the conse- 
quent profits of the companies are obtained by them. An insurance agent repre- 
sents his company and stands in its place in his community. Ordinarily, he is tie 
only person the policyholder knows and deals with in his transactions with the 


insurer. He is dealt with on the faith ot his authority to do those things which: 
he claims and has the ostensible right to do.” 


It was the duty of the respondent to see to it that none but its regular 
authorized agents, and they only, transacted for it business such as that handled 
by McMath, the soliciting agent. Truc, the mere assumption of authority to act 
for an insurance company will not of itself charge the insurance company with 
responsibility for the acts of the assumed agent. If, however, as in the case at 
bar, an insurance company avails itself of such acts and the insurance compan) 
is aided thereby in its insurance business, the existence of the relationship of 
principal and agent may be assumed as against such company; and the company 
is charged with responsibility for the acts of that agent. 

\s in the case of other agencies, an insurance company will be-estopped to 
deny that a certain person is its agent or possesses the authority he assumes to 
exercise where the insurance company knowingly causes or permits him so to act 
as to justify a third person of ordinarily careful and prudent business habits to 
believe that he possesses the authority exercised. 


Let us recognize what common experience teaches. Pagni, as men commonly 
do and as the insurer knew, did all of his insurance business with the insurer's 
soliciting agent. McMath did everything that was done on behalf of the respond- 
ent company except pass on the claim. He was the only representative of the 
company with whom the insured had any dealings. The insured doubtless knew 
that McMath was a soliciting agent, but Pagni was ignorant of the limited author- 
ity of the agent to represent the insurer. McMath was, as respondent’s repre- 
sentative, paying monthly benefits to a member of Pagni’s household. McMati’ 
had written insurance for others in that household. McMath was endeavoring, 
even during the time of the disability of the insured, to write more insurance on 
Pagni’s life. McMath obtained the blanks and assisted in the preparation of 
Pagni’s claim for disability benefits. As recited above, McMath was directed by 
his company to inform the insured of disapproval of the claim for disability. To 
Pagni, McMath was the insurance company’s agent in all insurance matters. There 
was nothing to charge him with notice of the agent’s limited authority. 

In Mangiameli v. Southern Surety Co., 111 Neb. 801, 197 N. W. 946, 947, one 
Turney was a soliciting agent of the defendant insurer. A life, accident, and 
health insurance policy issued by the defendant to the plaintiff was written by 
Turney. The policy provided, as a condition precedent to the payment of sick 
benefits, that written notice of sickness on which a claim might be based must 
be given to the company within ten days after the commencement of the disability 
from such sickness; that, if the insured were disabled by illness for more than 
thirty days, he or his representatives should furnish the company every thirty 
days, or as near thereafter as was reasonably possible, with a written report [rom 
his attending physician fully stating the condition of the insured and the probable 
duration of disability. Soliciting agent Turney collected the monthly premiums on 
the policy for approximately five years. Illness disabled the insured. Shortly after 
he became ill, and on several occasions during the illness of the insured, the 
soliciting agent called upon him and told him not to bother about notice to the 
company as he (the agent) “will take care of you.” The company did not receive 
1otice of the illness of the insured, and on that ground refused to pay sick 
benefits. The plaintiff recovered a judgment against the insurer for sick benefit. 
despite the defense of nonliability because of the failure of the plaintiff to comply 
with the provision of the policy respecting notice of sickness. Following the 
provisions of the policy respecting notices of sickness, the policy provided: “Sucii 
notice given by or on behalf of the insured or beneficiary, as the case may be, to 
the company at St. Louis, Missouri, or to any authorized agent of the company, 
with particulars sufficient to identify the insured, shall be deemed to be notice to 
the company.” 


The court held that under the provision quoted a written notice of sickness 
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served upon the soliciting agent would have been a compliance with the terms oi 
the policy; that, having authority to do some acts for the company in conncetioi. 
with the subject of notice of sickness, it was within the scope of the soliciting 
agent’s apparent authority to accept for the company the oral notice and waive 
the written notice required by the insurance contract. 

In principle, the case cited is not distinguishable from the case at bar, in 
which McMath was authorized, if the testimony is true, to act for his company 
as its representative in the matter of preparing claims, etc., as recited above. 

Jones v. New York Life Ins. Co., 158 Wash. 12, 290 P. 333, 335, relied upon 
by respondent, is not in point. We there said that the evidence failed to show that 
the insured at any time “sought disability benefits under the policy as total per- 
manent disability benefits until she presented her proofs to the company in April 
and June, 1928,” the sufficiency of which was recognized by the insurer and her 
claim allowed. 

The judgment is reversed, and the canse remanded, with direction to grant 
the motion for a new trial. 

Holcomb, Mitchell, Blake, and Main, JJ., concur. 
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OHIO FARMERS’ INS. CO. v. YOAS et al. No. 7062. 
Circuit Court of Appeals, Ninth Circuit. June 12, 1933. 
65 Federal Reporter (2d) 651. 
INSURANCE. 

Insurer’s bill of complaint for cancellation of fire policy, brought after loss, 
for fraudulent representations regarding ownership, on theory of avoiding multi- 
plicity of suits, stated no cause of action. 

sill of complaint alleging that policy was procured by fraudulent 
representations that insured owned farm whereon were situated house 
and personalty insured, whereas it belonged to another; that the build- 
ing belonged to insured, whereas he only owned a one-third interest 
therein: that the personal property belonged to insured, whereas it be- 
longed to his wife, as her separate property; and that insured’s wife and 

his copartner claimed some interest in the policy and the proceeds there- 

of, stated no cause of action within equitable jurisdiction to avoid a multi- 

plicity’ of suits, since neither insured’s wife nor co-partner would have 

any right of action upon a policy of insurance agreeing to indemnify in- 
sured for his loss by fire, and the whole matter could be litigated in an 
action in equity brought by insured’s co-partner to reform the policy upon 

the ground of mistake. 

(For other cases, see Insurance, Dec. Dig. § 228.) 

Appeal from the District Court of the United States for the District of 
\rizona; Albert M. Sames, Judge. 

Bill by the Ohio Farmers’ Insurance Company against William H. Yoas and 
another. From a decree of dismissal, plaintiff appeals. 

Affirmed. 

Young & Young and Wm. Kk. Young, both of Los Angeles, Cal., for ap- 
pellant. 

Duane Bird and Thomas L. Hall, both of Nogales, Ariz., for appellee. 

Before Wilbur, Sawtelle, and Mack, Circuit Judges. 

Wirsur, Circuit Judge. 

This is an action brought after loss by the appellant fire insurance company 
against appellees and one J. T. McDaniel to cancel a policy of fire insurance is- 
sued to Wm. H. Yoas on a house and certain personal property situated on a 
farm about twenty miles southeast of Ajo, Pima county, Ariz. A motion to 
dismiss, upon the ground that the bill of complaint failed to state facts sufficient 
to constitute a cause of action, was sustained, and the appeal is from the decree 
f dismissal which followed. The sole question on appeal is whether the bill of 
complaint states facts sufficient to constitute a cause of action. 


It is alleged in the bill that the policy was procured by certain false and 

‘audulent representations specifically alleged in the bill concerning the owner- 
ship of the farm upon which the house and personal property was located and 
the ownership of the house and personal property covered by the policy. It is 
alleged that Wm. H. Yoas represented that he owned the farm, whereas it be- 
longed to the United States; that he represented that the building belonged to 
him, whereas he only owned a one-third interest therein; that he represented 
that the personal property belonged to him, whereas it belonged to Jessie Yoas, 
his wife, as her separate property; that Jessie Yoas and J. T. McDaniel claim 
some interest in the policy of insurance and the proceeds thereof, the claim of 
Tessie Yoas being based upon her ownership of the personal property, and that 
f J. T. McDaniel being a claim to a two-thirds interest in all the property cov- 
ered by the policy, and particularly a claim that the policy should have been is- 
sued to Wm. H. Yoas and J. T. McDaniel as copartners under the firm name and 
stvle of TXT ranch. 

It is not questioned that a cause of action for rescission is stated, had the 
action been commenced before the loss by fire. Appellees concede this, but claim 
that, since the loss by fire the appellant’s remedy is to defend an action at law 
brought to recover upon the policy, citing 26 C. J. 148; 32 C. J. 1266, 1268; Im- 
perial Fire Ins. Co. v. Gunning, 81 Ill. 236; Hasterlik v. N. J. Fidelity & Plate 
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Glass Ins. Co., 229 Ill. App. 604, 608; Black on Rescission and Cancellation, p. 
1196; Couch’s Cyclopedia of Insurance Law, Vol. 6, p. 5079. This principle the 
appellant concedes, in the absence of some other additional controlling circum- 
stances giving equity jurisdiction. The basis of equitable jurisdiction relied upon 
is that the equitable action to rescind will avoid a multiplicity of suits at law 
upon the policy. In that regard the alleged relationship of Jessie Yoas and J. T. 
McDaniel to the policy form the basis for appellant’s allegations of the danger 
of a multiplicity of suits which it is claimed justifies the interposition of a court 
of equity. It is clear that neither Jessie Yoas, as to her separate property, nor 
J. T. McDaniel, as to his two-thirds interest in the property, would have any 
right of action upon a policy of insurance agreeing to indemnify Wm. H. Yoas 
for his loss by fire. This case does not come within the principle that equity will 
take jurisdiction to avoid a multiplicity of suits, since here there is no danger 
of multiplicity of suits within the meaning of that doctrine. Pomeroy’s Equity 
Jurisprudence (4th Ed.) § 250 et seq. If J. T. McDaniel should bring an action 
in equity to reform the policy of insurance upon the ground of mistake, the whole 
matter could be litigated in that action. 
Decree affirmed. 





UNITED STATES FIRE INS. CO. v. MITCHELL. No. 4—3047. 
Supreme Court of Arkansas. June 19, 1933. 
61 Southwestern Reporter (2d) 430 





iNSURANCE. 

Evidence sustained finding that fire policy sued on was in full force and 
effect at time of fire and had not been canceled pending re-writing thereof 

(For other cases, see Insurance, Dec. Dig. $ 665{1].) 

Appeal from Circuit Court. Cleveland County; Patrick Henry, Judge 

Suit by Charlie Mitchell against the United States Fire Insurance Company. 
From a judgment for plaintiff, defendant appeals. 

Affirmed. 

Verne McMillen, of Little Rock, for appellant. 

Rowell & Rowell, of Pine Bluff, for appellee. 

HUMPHREYS, Justice. 

Appellee brought suit against appellant in the circuit court of Cleveland 
county to recover $600, interest, penalty, attorney’s fee, and costs under an 
insurance policy issued by appellant to appellee on May 12, 1932, covering loss 
or damages for a period of one year to personal property and household goods 
located in Rison, Ark., for which appellee paid appellant a premium of $8.10. 
The policy was written and delivered by appellant’s local agent, Searcy Elrod, 
who had authority to write policies for appellant. The policy contained 
provision that appellee might have the policy canceled at any time and that 
appellant might cancel the policy upon five days’ notice to appellee. It was 
alleged in the complaint that on the 30th day of June, 1932, while the policy was 
in force and effect, said personal property was totally destroyed by fire, and 
that, although proof of loss was duly made, appellant refused to pay appellec, 
denying liability under the policy. 

Appellant filed an answer alleging that the policy had been canceled prior to 
the fire and that it was not liable for any amount under said policy. 

The cause was submitted to the court, sitting as a jury, upon the pleadings 
and testimony, from which he found that the policy was in full force and effect 
at the time of the fire and, based thereon, rendered a judgment in the full 
amount sued for, from which is this appeal. 

Only two witnesess testified in the case, Searcy Elrod on behalf of appellant, 
and appellee on behalf of himself. 

Elrod, upon the controlling point of fact in issue, testified that he received 
notice from the company to cancel the policy and that he met appellee on the 
street and asked him to return the policy to him for that purpose, telling him 
at the time that he would try to get insurance for him either in appellant com- 
pany or some other company for $400 and that appellee returned the policy and 
agreed that the return premium might be applied on other indebtedness which 
appellee owned for other insurance. He denied that the told appellee that the old 
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policy would stand and protect his property until he obtained a new policy. 

Appellee testified that Elrod met him on the street and stated to him that 
«ppellant was not willing to carry that much insurance on his personal property 
and household goods in the kind of house he was residing and for him to return 
the policy and he would re-write him for as much’ as the company would carry, 
which would be about $400, and that the old policy would stand as it was and 
protect him in the full amount of the insurance therein specified until he re-wrote 
the policy and delivered it to him; that he owed Elrod something on other 
insurance policies and agrecd that when the premium refund on this policy 
was ascertained he might credit it on the account; that Elrod said nothing to 
him about cancellation of the policy. 

It cannot be said under this state of the record that the finding -f the 
circuit judge was without evidence to support it. 

The judgment, therefore, is affirmed. 


BANK OF OROVILLE et al. v. MINNESOTA FIRE INS. CO. Civ. 4836. 
District Court of Appeal, Third District, California. June 9, 1933. 
23 Pacific Reporter (2d) 83. 
1. INSURANCE. 

That insurer's adjusting agent promised to prepare proof of loss for insured 
and led insured to believe that claim would be adjusted without necessity of 
filing such proof constituted waiver of fire policy provision requiring proof of 
loss. 

(For other cases, see Insurance, Dec. Dig. § 561.) 

2. INSURANCE. 

Mortgagee’s rights under mortgagee’s clause of fire policy may be lost in 
event of insured’s breach of policy even without mortgagee’s knowledge thereof 
(Civ. Code, § 2541) 

(For other cases, see Insurance, Dec. Dig. § 311[3].) 

INSURANCE. 

That mortgagee’s clause provided that loss, if any, subject to conditions of 
ire policy, was payable to mortgagee, held not to require mortgagee to file 
-ceparate proof of loss. 

(For other cases, see Insurance, Dec. Dig. § 537.) 

4. INSURANCE. 

Provision of fire policy requiring filing of proof of loss may be waived by 
insurer or its duly authorized agent (Civ. Code, § 2636). 

(For other cases, see Insurance, Dec. Dig. § 555.) 

6. INSURANCE. 

Question whether provision of policy requiring filing of proof of loss has 
been waived depends on circumstances of each particular case. 

(For other cases, see Insurance, Dec. Dig. § 555.) 

7. INSURANCE. 

Question of mere delay in filing required proof of fire loss or waiver thereof 
will be determined in insured’s favor when reasonably possible. 

(For other cases, see Insurance, Dec. Dig. § 665[7].) 

Appeal from Superior Court, Butte County; H. D. Gregory, Judge. 

Action by the Bank of Oroville and another against the Minnesota Fire 
Insurance Company. Judgment for plaintiffs, and defendant appeals. 

Affirmed. 

_ Thornton & Watt, of San Francisco (Evans M. Taylor, of San Francisco, 
of counsel), for appellant. 

J. Oscar Goldstein, of Chico, for respondents. 

Mr. Justice R. L. Thompson, delivered the opinion of the court. 

The plaintiffs recovered judgment in a suit upon an insurance policy for 
the total destruction of a warehouse by fire. The appellant contends the claim 
for insurance was forfeited by failure to present sworn proof of the loss until 
several days after the time allowed therefor by the terms of the contract. The 
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trial court held this clause of the policy was waived by the conduct of the insurer 

The plaintiff Hayes owned a warehouse at Oroville of the approximate value 
of $8,000. The Bank of Oroville held a mortgage on this and other property 
belonging to Hayes to secure an indebtedness of $9,000. Through a local agent, 
the Minnesota Fire Insurance Company, a corporation, with its western place 
of business at Seattle, insured this warehouse February, 1930, for a three-year 
term, for the sum of $3,000. A mortgage clause was attached to the policy provid- 
ing that “loss, if any, on building only, subject however to all the terms, and con- 
ditions of this policy, payable to Bank of Oroville, Oroville, California.” On 
June 23, 1931, the warehouse was totally destroyed by fire. At the time of the 
fire Mr. Hayes was engaged as foreman of a state highway construction company 
near Emigrant Pass. Upon receipt of information of the fire, he immediately 
went to Oroville, consulted the president of the bank, and notified the local 
agent of the insurance company of his loss. The agent promptly wired the com- 
pany at Seattle. R. V. Smith, the San Francisco agent of the company, was 
immediately sent to Oroville to adjust the claim. The agent arrived at the 
scene of the fire within a week thereafter. He investigated the affair, consulted 
with the president of the bank, acknowledged the bank’s mortgage interest to 
the full extent of the insurance, and said “they (the bank) have got to be taken 
care of.” He inquired for the owner, Hayes. He raised no objection to the 
claim. He departed for San Francisco, leaving an impression with the president 
of the bank that its claim would be promptly settled in full. He said he would 
make out an appraisement and prepare the proof of loss for Mr. Hayes to sign. 
Mr. Putnam, the president of the bank, testified in that regard: “He handed 
me that card and said he was the adjuster for the Minnesota Fire Insurance 
Company, and that he had come up to adjust on Hayes’ loss, and he says, ‘I 
understand you represent Mr. Hayes.’ I told him ‘yes’, in that particular case 
that Mr. Hayes was away and I would look after it for him. He says to me, 
‘Have you made out your appraisement?’ I says ‘No, I never heard of such 

thing as us making out an appraisement.’ And he said ‘Well, I will make it 
out, and when I get back to the city I will send you a copy of it, and I will also 
fill out and send up a proof of loss to be executed for Mr. Hayes.’ And I says 
‘All right; if we are not satisfied we will get a carpenter and make our own 
appraisement,) and he said ‘Very well,’ and I said, ‘You understand that the 
Bank of Oroville has a claim there of three thousand dollars,’ and he said ‘Yes, 
that is understood, they have got to be taken care of,’ and I asked him if it 
was necessary for the bank to file a proof of loss, and he said ‘No,’ and that was 
about the conversation although I never got these documents from Mr. Smith, 
neither the appraisement nor the proof of loss filled out.” 

Having heard nothing further from Smith, after his departure from Oroville, 
Mr. Putnam wrote him on July 16th, as follows: 

“When you were here something over ten days ago to adjust the loss on 
property of V. B. Hayes, you promised to send me the amount of your adjust- 
ment within a week, but up to the present time I have not received same. 

“Please advise me what vou have decided to do with reference to this loss 
and oblige, 

“Yours very truly.” 

To this inquiry the adjuster replied on July 18th with an offer of compromise, 
in which he said he hoped to go to Oroville and take the matter up with Putnam 
personally. He, however, stated in this letter that, while it would no doubt 
cost more than the amount of the insurance to restore the building and that it 
was old and deteriorated, still he would recommend the payment of $2,000 “if 
Mr. Hayes cares to settle for that amount.” 

On July 21st, Mr. Putnam wrote to Smith rejecting the proffer of $2,000, 
and saying positively they would accept no sum short of the entire amount of 
the insurance. 


Under date of July 23d, Smith wrote to Mr. Putnam as follows: 

“In view of the attitude you and Mr. Hayes take in this matter, I think it 
would be advisable for you to prepare and file proof of loss with the company 
in accordance with the conditions of the policy.” 

This matter was not sent to the Bank of Oroville, which held the mortgage 
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interest in the destroyed property. It was addressed to Mr. Putnam, “President 
First National Bank of Oroville.” It appears Mr. Putnam was the president 
of both the Bank of Oroville and the First National Bank. He testified this 
letter reached the First National Bank in his absence, and that he never heard 
of it until three or four days before the trial commenced in March, 1932, at 
which time the defendant called upon plaintiffs to produce the letter. He said 
that in searching their files it was then discovered in the First National Bank 
rccords. No such notice was sent to Mr. Hayes. 

Mr. Hayes returned to Oroville about July 21st, and was fully informed by 
Mr. Putnam concerning the conference with Smith, his promise to prepare the 
proof of loss, and the expectation of a settlement of the claim without further 
trouble. Hayes returned to his work on the highway without knowledge of the 
subsequent letter of Smith to Putnam advising them to prepare the proof of 
loss. Hayes never heard of this letter of July 23d and had no reason to doubt 
that Smith would prepare the proof of loss if it became necessary to file such 
a document. It is true that Putnam would still have had time within which to 
procure the preparation and filing of the proof of loss after Smith advised him 
to do so in the letter of July 23d. But he absolutely denies having seen this 
letter until shortly before the time of the trial. It does not appear that he 
knew where to reach Haves during that period of about a month prior to the 
expiration of time. Mr. Smith had told him that the owner of the insured 
property must himself swear to a proof of loss, and that a mortgagee of the 
vroperty could not do it for the owner. At least the owner was never served 
with notice that Smith had changed his mind and withdrawn his promise to 
prepare the proof of loss. It is true that after the sixty-day period had elapsed, 
Putnam wrote to Haves at Santa Maria, August 25th, saying: “I have not heard 
irom the insurance, and I suppose that vou filed your proof of loss. You had 
better keep track of the time and if no settlement is made by them, during the 
sixty days, I think you had better place it with an attorney to collect at the 
end of that time.” 


This letter indicates that Putnam had not heard of the agent's letter advising 


them to file the proof of loss. It also suggests that he still hoped for a settle- 
ment of the claim, although he cautiously recommended Hayes not to let the 
time elapse for filing the proof of loss. At least the information ccntained 
in this letter from Smith never reached Hayes until the sixty days had passed. 
When he received Putnam's letter, he promptly prepared and forwarded the 
sworn proof of loss, which reached the company about six days after the limita- 
tion of time specified in the policy. The insurance company immediately notified 
Hayes that it repudiated the obligation created by the policy on the ground 
that he had failed to file his proof as required by the contract. The good 
faith of the adjusting agent, as indicated by his conduct in the transaction, may 
reasonably be questioned. 

[1] We are cf the opinion the conduct of the adjusting agent of the insur- 
ance company amounted to a waiver of the provision of the policy requiring the 
insured to file a sworn proof of loss within sixty days after the fire. The prop- 
erty was valued at several times the amount of the insurance. A local agent 
insured the property with full knowledge of its value. It was totally destroyed 
by fire. The adjusting agent personally investigated the claim and was 
acquainted with’ the surrounding circumstances. He must have known that the 
loss was far greater than the amount of the insurance. No criticism of the 
transaction was offered by him. No fraud was charged in the procuring of the 
policy or otherwise. No defense to the suit was made by the insurance company 
except the technical one that the insured had forfeited his claim by failing 
to file his proof of loss until six days after the time had expired. The defendant 
is estopped from relying on this technical defense because its duly authorized 
agent himself promised to prepare the proof of loss for the insured if it became 
necessary to do so, and for the reason that the agent also led the assured to 
Nelieve his claim would be adjusted without the necessity of filing this proof 
hy saying to Putnam with regard to the bank’s interest in the policy, “they 
have got to be taken care of.” Moreover, the agent made no effort to notify 
Hayes, who was the owner of the insurured property, that he had changed his 
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mind and withdrawn his promise to prepare the proof of loss. Quite a similar 
situation existed in the case of Francis v. lowa Nat. Fire Ins. Co., 112 Cal. App. 
565, 297 P. 122. In that case the court held that similar conduct estopped the 
insurance company from contending that the policy was forfeited by failing to 
file proof of loss within the time prescribed in the contract. 

[2] It is true that the Bank of Oroville, as mortgagee of the insured prop- 
erty, might lose its right to recover on the policy under the mortgagee’s clause 
which was attached thereto, in the event of a breach of the contract by the 
insured even without the mortgagee’s knowledge thereof. Section 2541, Civ. 
Code; Welch v. British American Assur. Co., 148 Cal. 224, 82 P. 964, 113 Am. 
St. Rep. 223, 7 Ann. Cas. 396. Section 2541, supra, provides: “Unless the policy 
otherwise provides, where a mortgagor of property effects insurance in his own 
name providing that the loss shall be payable to the mortgagee, or assigns a 
policy of insurance to a mortgagee, the insurance is deemed to be upon the 
interest of the mortgagor, who does not cease to be a party to the original con- 
tract, and any act of his, prior to the loss, which would otherwise avoid the insur- 
ance will have the same effect, although the property is in the hands of the 
mortgagee, but any act which, under the contract of insurance is to be per- 
formed by the mortgagor, may be performed by the mortgagee therein named, 
with the same effect as if it had been performed by the mortgagor.” 

[3] Even though the policy did contain the mortgage clause to the effect that 
“loss, if any, subject to all the terms and conditions of this policy, is payable 
to Bank of Oroville,” this did not require the mortgagee to also file a separate 
proof of loss in addition to the one which the contract required the insured to file 
The filing of such proof by the insured, under the circumstances of this case, is 
a sufficient compliance with the contract. In 7 Cooley's Briefs on Insurance 
(2d Ed.), page 5746, it is said in that regard: “The general rule seems to be that, 
unless the mortgagee clause attached to the policy makes it obligatory on the 
mortgagee to furnish proofs of loss and an appraisement, it is not a condition 
precedent to his right of action that he furnish the same.” 

{4] Under the policy in this case, which provides that “Within sixty days 
after the commencement of the fire the insured shall render to the company 
* * * preliminary proof of loss consisting of a written statement signed and 
sworn to by him, * * * ” it became necessary for the insured Hayes to file 
with the company his sworn proof of loss within sixty days after June 22d, upon 
which date the fire occurred, unless that requirement was waived by the acts or 
conduct of the defendant or its authorized agent. McCormack v. North British 
Ins. Co., 78 Cal. 468, 21 P. 14; White v. Home Mutual Ins. Co., 128 Cal. 131, 
60 P. 666; Gillon vy. Northern Assur. Co., 127 Cal. 480, 59 P. 901; Estrada v. 
Queen Ins. Co., 107 Cal. App. 504, 290 P. 525. The authorities are, however, 
uniform to the effect that the provision of an insurance policy, which requires 
the filing of proof of loss, may be waived by the insurer or its duly authorized 
agent. Section 2636, Civ. Code; 26 C. J. 393, § 507; 33 C. J. 23 § 680; 7 Cooley’s 
Briefs on Ins. (2d Ed.) p. 5955, § 12; Francis v. Iowa Nat. Fire Ins. Co., 112 Cal 
App. 565, 297 P. 122: Savage v. Norwich Union Fire Ins. Soc., 125 Cal. App. 330, 
13 P.(2d) 955 


In the present case we are satisfied the delay in filing the proof of loss until 
six days after the expiration of the sixty-day period within which the policy 
requires that document to be filed was waived by the conduct of the agent of the 
insurance company 


_ [5-7] The law abhors forfeitures of contracts. The question of a waiver 
of this provision of an insurance policy depends upon the circumstances of each 
particular case. Where a cause of action upon an insurance policy for recovers 
of loss sustained on account of fire is otherwise valid, the question of a mere 
delay in filing the required proof of loss, or the waiver thereof, will be deter- 
mined in favor of the insured when this may be reasonably done without violence 
to the facts of the case. In 5 Joyce on Insurance (2d Ed.), page 5564, it is said, 
concerning the question of waiver: “The question concerning whether or not 
there has been a waiver of this provision must in all cases depend upon the 
circumstances of each particular case. The courts will construe this provision, 





Fire | Hatch v. Commerce Ins. Co. et al. 869 


as a rule, against the insurer, and will not scan very closely evidence introduced 
by the insured tending to rebut a technical forfeiture.” 

On page 5607 of the last cited authority the author says: “If the insurer by 
its acts and conduct leads the claimant to believe that the company is preparing 
io adjust the loss, the insurer will be estopped from claiming the proofs were 
not furnished as provided in the policy.” 

In view of the foregoing we are of the opinion the findings and judgment are 
idequately supported by the evidence. 

The judgment is affirmed. 

We concur: Pullen, P. J.; Plummer, J. 

HATCH vy. COMMERCE INS. CO. et al. No. 42003. 
Supreme Court of Iowa. June 20, 1933. 
249 Northwestern Reporter 164. 
1. INSURANCE. 

Where vendor retains legal title or lien, both vendor and vendee in posses- 
sion have insurable interest. 

(For other cases, see Insurance, Dec. Dig. § 115[6].) 

2. INSURANCE. 

In absence of contrary agreement, neither vendor nor vendee has insurable 

interest in fire insurance policy taken out by other. 


(For other cases, see Insurance, Dec. Dig. § 115[6].) 


Appeal from District Court, Polk County; Loy Ladd, Judge. 

Action in equity to determine the proper application of the proceeds of a 
fire insurance policy. The district court found that the equities were with the 
defendants and dismissed plaintiff’s petition, and plaintiff appeals. 

Reversed and remanded. 

I. H. Tomlinson, of Des Moines, for appellant. 

Vernon W. Lynch, of Des Moines, for appellees. 

ALBERT, Justice. 

The case was submitted on an agreed statement of facts, the substance of 
which is as follows: 

On the 27th day of February, 1931, defendant Reuben A. Wagle was the 
yowner in fee of lot 5, Maryland Acres of Urbandale. On that date he sold said 
property to Glenn L. and Elma Rain, husband and wife, under a real estate con- 
tract for the sum of $2,000, the purchase price being payable in monthly install- 
ments of $20. 

On October 27, 1932, Rain and wife assigned all their right, title, and inter- 
est in said land contract to the plaintiff, Burr C. Hatch. On February 28, 1931, 
Rain purchased from the defendant Commerce Insurance Company of Glens Falls, 
N. Y., an Iowa standard dwelling fire and windstorm policy, No. c—11844, in the 
principal sum of $1,800, and on said 27th day of October, Rain assigned his in- 
terest in said policy to the plaintiff, Burr C. Hatch, which assignment was duly 
consented to by the insurance company. On November 21, 1932—the policy being 
in full force—the dwelling on said property was completely destroyed by fire. 
The insurance company accepted proofs of loss furnished by Hatch and Wagle 
nd settlement was made, the agreed amount being $1,641.30, which amount 
Was paid by the insurance company into the hands of the clerk of the district 
ourt of Polk county, Iowa, the same to be held subject to the order of court 
as to distribution of the funds, and the case against the insurance company was 
dismissed. A copy of the land contract was admitted in evidence, and plaintiff 
states that the only part thereof necessary to a determination of this action is 
as follows: 

“The purchaser agrees to keep the improvements thereon insured in the sum 
of $1,800.00 in a paid-up policy in an insurance company satisfactory to the first 
party, loss, if any, payable to the first party as his interests may appear.” 

The insurance policy, among others, contained the following provision: 
‘Loss, if any, to be adjusted only with the insured named herein and payable 


to the insured and Reuben A. Wagle * * * as their respective interests may ap- 
pear. * 2" 
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As heretofore stated, the district court found the equities to be with the 
defendant and dismissed plaintiff’s petition and authorized the clerk of the court 
to deliver the $1,641.30 to Wagle. The question for decision is whether or not 
the finding and order of the district court are in accordance with the law and 
the proper disposition of this fund. 

Briefly stated, Wagle’s contention is that this fund should be turned over 
to him to be credited on the purchase price of the property as shown by the land 
contract. Hatch contends that at the time the fire occurred, he had completely 
complied with all of the requirements of the contract, and no payments were due 
under the contract, and, therefore, it is inequitable to turn the fund over to Wa- 
gle, but insists that in equity the fund acquired from the insurance policy should 
be utilized to build another house on said lot. 

Some fundamental rules may be of use in reaching a conclusion on this 
question. 


[1] Where the owner contracts to sell to another, but retains the legal title, 
or has a lien on the property until the purchase price is paid or the conditions 
of the sale are performed, he has an insurable interest in such property. Kemp- 
ton v. State Insurance Co., 62 Iowa, 83, 17 N. W. 194; 26 C. J. 31. 

Under the above-stated circumstances, the vendee or purchaser in possession 
under such contract has also an insurable interest. Ayres v. Hartford Fire Ins. 
Co., 17 Towa, 176, 85 Am. Dec. 553;°26:C. J. Si. 

[2] In the absence of a contract to the contrary, neither the vendor nor the 
vendee has any interest in the policy of insurance taken out by the other. 26 
C. J. 437, § 586. 

In the case at bar, however, there is a contract between the vendor and the 
vendee in relation to this matter of insurance which we have heretofore set out, 
and the question now has the force and effect of that contract and the provisions 
of the policy. 

The provision of the policy, as above set out, is that “the loss is payable to 
the insured (purchaser) and Wagle, the vendor, as their respective interest may 
appear.” 


Just what is the status of these parties under these conditions? 

The law seems well settled in this state that in a land contract such as we 
have before us in this case, the vendor holds the legal title as security for the 
balance of the purchase price, and the vendee takes the equitable title. The re 
lation between them, therefore, in equity is practically the same as that of mort- 
gagor and mortgagee. 


In the case of Gordon v. Ware Savings Bank, 115 Mass. 588, we had a sim- 
ilar situation to the one in the case at bar. The policy in that case, among other 
things, provided that the policy was “payable in case of loss to the Ware Savings 
Bank, mortgagee, as its interest shall appear.” The court said: “The insurance 
was for indemnity to the mortgagor as well as to the mortgagee. To the mort- 
gagee it was for protection of the security, not for payment of the debt. * * * 
The money having been properly applied to the restoration of the impaired se- 
curity, for the benefit alike of all parties interested, there are no equities in fa- 
vor of this plaintiff which entitle him to appropriate that benefit exclusively to 
his own use. On the contrary, it would be inequitable even if such were his legal 
right by reason of the indorsement of the money, in the first instance, upon the 
note.” 

In the case before us, at the time this money became due on account of the 
fire loss, the vendee was not in default under any of the terms of his land con- 
tract, and there was no payment then due thereon. That being true, it would be 
wholly inequitable to allow the plaintiff to appropriate the $1,641.30 and apply 
the same*on the purchase price because there was nothing due at that time. Un- 
der the holding in the Massacliusetts case, supra, he would have no right to make 
such appropriation without the consent of his vendee. It would be equally true 
that the vendee would have no right to the possession of said money without the 
consent of the vendor. The money, therefore, is in the position that neither js 
entitled to the same without the consent of the other. If the money thus re- 
ceived were put into a new building on the aforesaid lot, then the vendor and 
the vendee would be in exactly the same position they were before the fire oc- 
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curred. It would, therefore, seem to be equitable that the money in the hands 
of the clerk be used to erect a new dwelling on the lot in question, not to cost to 
exceed, of course, the amount of money on hand. 

We conclude, therefore, that this should be done and the case remanded to 
the district court with directions to appoint a trustee to take the fund from the 
hands of the clerk and to make a necessary contract to rebuild the house, the 
same to cost not more than the amount of money in the hands of the clerk, less 
such expenses for services as the court may allow the trustee. 

If the vendee be in default herein, as to any of his payments by reason of 
this litigation, he shall have sixty days from the date of the filing of this opinion 
to make such payments. 

For the reasons above foregoing, the action of the district court is reversed 
and the case remanded with the above directions. 

Kindig, C. J., and Evans, Donegan, Claussen, and Stevens, JJ., concur. 


MORTIMER v. FARMERS’ MUT. FIRE & LIGHTING INS. ASS’N et. ai. 
No. 41597. 
Supreme Court of Iowa. June 20, 1933. 
249 Northwestern Reporter 405. 
1. INSURANCE. 

Applicant for fire insurance could maintain action ex delicto, based on negli- 
gence of insurance company and agent in failing to write and deliver policy. 

(For other cases, see Insurance, Dec. Dig. § 128 [2].) 

2. INSURANCE. 

Negligence of fire insurance company and agent in failing to write and 
deliver policy held for jury. 

(For other cases, see Insurance, Dec. Dig. § 128[2].) 

3. INSURANCE. 

Co-operative fire insurance association having statutory power to levy assess- 
ments to pay losses and “necessary expenses” had power to levy assessments to 
pay tort liability based on negligence in failing to write policy (Code 1931, §§ 
9029, 9037). 

(For other cases, see Insurance, Dec. Dig. § 191.) 

4. INSURANCE. 

\ssessment insurance association, being corporation, which is creature of 
statutes, must respond for its torts same as other corporations (Code 1931, §§ 
%)29, 9037). 

(For other cases, see Insurance, Dec. Dig. § 57[1].) 

9 INSURANCE. 

In action for negligence of insurance company and agent in failing to write 
and deliver fire policy on household goods, plaintiff's contributory negligence held 
for jury. 

(For other cases, see Insurance, Dec. Dig. § 128[2].) 

10. INSURANCE. 

Where insured, immediately after fire, notified acting president of insurance 
association of fire, association could not, in action based on its negligence 1 
failing to write policy, rely upon insured’s failure to file written proof of los: 

here acting president assured him loss would be taken care of. 

(For other cases, see Insurance, Dec. Dig. § 558[2].) 

\ppeal from District Court, Dallas County; E. W. Dingwell, Judge. 

This is an action to recover damages on the ground of negligence of both of 
the defendants on account of their failure to write and deliver a fire insurance 
policy on certain household goods. From judgment entered on the verdict of a 
jury in favor of the plaintiff, the defendants appeal. 

\ firmed. 

Guy H. Hall, of Dallas Center, and H. H. Griffiths, of Des Moines, for 
appellants. 

George J. Dugan, of Perry, for appellee. 

ALBERT, Justice. 
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This action developed from the following fact situation: In April, 1929, the 
plaintiff, L. U. Mortimer, was a resident of the town of Minburn, where he lived 
with his wife, who died in the early part of that year. Mortimer was the owner 
of a farm about four miles northeast of Minburn which was occupied by his son, 
and on the death of his wife, he moved his household goods to the farm and 
thereafter lived in the house on the farm with his son’s family. 

The defendant Martin Nissly was at all times involved herein a director and 
acting president of the defendant association. He solicited insurance, adjusted 
losses, and received compensation therefor. Mortimer had a policy of insurance 
on his farm buildings on the farm above referred to with the defendant company, 
but the same is only incidentally involved in this litigation. 

On or about April 10, 1929, Mortimer met Nissly in the town of Minburn. 
Just what conversation took place between them is much in dispute under the 
record, but the jury might have found that Mortimer told Nissly that he was 
moving his household* goods to the farm and wanted $500 insurance thereon in 
the defendant association; that Mortimer signed an application for such insurance 
and paid to Nissly a policy fee of $1.50 or $2, and Nissly said he would write the 
insurance or take care of it. Mortimer gave Nissly a description of the property 
he was moving to the farm, and asked Nissly if there was anything else he had 
to do and Nissly told him “that was all.” 

Mortimer had a policy for $1,000 on his household goods in his residence in 
Minburn in another company referred to in the record as the “Town Mutual,” 
and after this conversation with Nissly, Mortimer went to Beaver, the agent for 
the Town Mutual, and had the policy in that company canceled. 

After this conversation between Mortimer and Nissly, Nissly went to Dallas 
Center and talked with H. S. Fix, secretary of the defendant association, about 
Mortimer’s policy. 

On June 13, 1930, the farm property burned and the household goods above 
referred to were totally destroyed. Mortimer went to the place where he kept his 
private papers, thinking he had a policy covering the household goods, but found 
that he had none as no such policy had ever been issued by the defendant com- 
pany. The other policy on the farm buildings with this company was paid 
promptly. The loss of the household goods was then taken up between Nissly and 
Mortimer, and eventually between Mortimer, Nissly, and the board of directors 
of the defendant association, resulting in a refusal on the part of the defendant 
association to pay for the loss of these household goods which was promptly 
followed by the bringing of this action resulting in a judgment against the 
defendant association for $500. 

[1] This is not an action bottomed on the theory of oral insurance, nor is 1! 
an action based on a contract to issue insurance, but is an ordinary tort action 
based upon negligence 

The appellants argue quite exhaustively the question of oral insurance and 
furnished a very excellent brief in relation thereto, but as the question is not 
involved, we give no attention thereto. 

Actions for torts have been recognized in this sort of cases in this court in 
several different opinions. See Johnson vy. Farmers’ Ins. Co., 184 Iowa, 630, 168 
N. W. 264; Duffie v. Bankers’ Life Ass’n, 160 Iowa, 19, 139 N. W. 1087, 46 
I. R. A. (N. S.) 25; Walker v. Farmers’ Ins. Co., 51 Iowa, 679, 2 N. W. 583 

In the last case the suit was on a contract cf insurance, and under such an 
action it was held that recovery could not be had for the negligence of the com- 
pany’s agent. 

The Johnson and Duffie Cases were both direct actions in tort for damages 
for negligence, and so far as the action itself is concerned, were affirmed by this 
court. 

It seems to be the general rule elsewhere, under this kind of a fact situation, 
that an action ex delicto is a proper remedy. See Boyer v. State Farmers’ Mutual 
Hail Ins. Co., 86 Kan. 442, 121 P. 329, 40 L. R. A. (N. S.) 164, Ann. Cas. 1915A, 
671: Wilken v. Capital Fire Ins. Co., 99 Neb. 828, 157 N. W. 1021. A contra cas 
may be found in National Union Fire Ins. Co. v. School District, 122 Ark. 179. 
182 S. W. 547, L. R. A. 1916D, 238. But, so long as we are committed to the rule 
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in this state that such an action is the proper remedy, we are not disposed to vary 
therefrom. 

[2] Under the record made in this case, therefore, the plaintiff had a case 
for the jury which determined the same in his favor, and up to this point the 
appellants have no tenable grounds for complaint. But they here say that their 
corporation can only create liability for fire loss by written contract, and they 
therefore argue that by reason of the limited rights and powers of their cor- 
poration, under the statute and their articles of incorporation they cannot be held 
liable in tort. 

{[3, 4] They assert that these assessment associations are a peculiar creation. 
co-operative in character, and doing business at cost, only insuring their members 
who mutually insure each other, and they have special limited powers and func- 
tions under chapter 406 (Code 1931); that under section 9029 they are authorized 
to enter into contracts with each other for the purpose of this protection, and 
these contracts of insurance shall consist of: 

An application on blanks furnished by the association. * * * 

“2A policy issued by the association in accordance with its rules, and 
approved by the commissioner of insurance.” 

They assert that the only power possessed is to levy assessments on its 
membershi ip to pay losses occurring from casualties such as fire, lightning, etc., as 
specified in section 9029, and therefore they have no power to levy assessments 
for damages such as arise in cases of this character. 

The power of the corporation to assist its membership is set out in sectior 
9037, Code 1931, reading as follows: “Such associations may collect a policy and 
contingent tee, and such assessments, provided for in their articles of :mcorpora- 

ion and by-laws, as are required to pay losses and necessary expenses, and for 
the creation and maintenance of an emergency fund for the payment of excess 
losses and no part of such emergency fund can be claimed by any member whose 
policy expires or is surrendered for cancellation.” 

It will be noticed that this section specifies that they may levy assessments 
as required to pay losses “and necessary expenses.” We think the statute is broad 
enough to cover this tort liability which would be classed as “necessary expenses.” 
However, if this be not true, this corporation is a creature of the statutes, and 
in our judgment, must respond for its torts the same as any other corporation 
authorized by statute. The fact that it may be limited in its powers of raising 
money among its membership, or as to the application of money when so raised, 
is, in our judgment, wholly beside the question. If this were not so, we would 
have an artificial being which could be free of any act committed in tort, and 
not responsible in any way therefor. This we do not think is the law. 

[5] The general rule is that a corporation is liable civilly for all torts com- 
mitted by its servants or agents under its express or implied authority. This ruic 
seems to be quite universal. See White v. International Textbook Co., 173 Lowa, 

2,155 N. W. 298: Wolters v. Summerfield Co., 160 Iowa, 127, 140 N. W. 388; 
Stewart v. Waterloo Turn Verein, 71 Iowa, 226, 32 N. W. 275, 60 Am. Rep. 786; 
Donaldson v Mississ ippi & Missouri R. R. Co., 18 Iowa, 280, 87 Am. Dec. 391; 
14 A.C. J. p. 763, § 2829. 


[6] It seems i be a well-settled doctrine also that a corporation cannot, in 


] 


order 


to escape liability for the wrongful acts of its agents or employeés, asser 
hat such acts were beyond the scope of its corporate power, or that they 
occurred in connection with a transaction oa the scope of such power. Whit: 
y. International Textbook Co., supra; 14 A. C. J. 769, § 2831. 

[7] It is also settled that corporations are thabde for negligence to the same 
extent as individuals where there is a wrongful omission to act at all, or the 
doing of a lawful act in a wrongful manner. This doctrine is recognized ir 
Wolters v. Summerfield Co., supra. See, also, 14 A. C. J. p. 777, § 2851. 

These general rules have in the past had some exceptions, especially as to tne 
eleemosynary or charitable corporations, but even such institutions, under such 
circumstances, are not free from liability for their torts. See 11 C. J. 374, § 106 
et seq. And even when such freedom from liability is recognized in these institu- 
tions, it is usually on the ground of public policy. There is no statute freeing this 
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association from its negligence, and we are unable to find any authority differ- 
entiating this kind of a corporation from the ordinary corporation in so far as 
liability for torts is concerned. 

[8] Some objection is made to rulings on evidence, and while some of such 
rulings were erroneous, they were without prejudice and would, therefore, not 
warrant a reversal. 

[9] The question of contributory negligence, under the record, was a question 
for the jury. 

{10] Some question is raised as to the failure to make proof of loss, but the 
evidence shows that immediately after the fire, Mortimer went to Nissly, who 
assured him that the loss “would be taken care of.” Mortimer was nursed along 
in this belief by Nissly, the president of the company, until the meeting of the 
board of directors, when the matter was taken up and the claim rejected. Under 
these circumstances, we do not think the association is entitled to rely upon the 
failure to file written proof of loss. 

Some complaint is made because the court did not summarize the issues in its 
instructions, but copied parts of the pleadings. We are committed to the rule thai 
exhaustive pleadings should not be copied in full, yet we do not think enougl: 
of that is done in this case to prejudice the rights of the defendants. 

[11] Assault is made on certain instructions, one in particular, where the 
court said: “It is established by the evidence without controversy, that at the 
time plaintiff alleges his application or proposal for insurance was given to Martin 
Nissly, he, the said Martin Nissly, was a duly authorized agent, and president of 
the defendant insurance company.” 

We do not think this question is very material because, whether he was 
president or the acting president, he was a general agent of the company, and in 
fact apparently from the record was “the company.” The fact that the court in its 
instructions may have referred to him as “an agent” is not such a variance from 
the record as to prove prejudicial to the defendants, and we do not think it 1s 
reversible error. 

Several other instructions are assaulted, but we find no error. 

Complaint is also made as to the court’s ruling in striking certain portions of 
defendants’ pleadings. What we have already said disposes of the foundations 
involved in said motions, and the case having been brought and tried on the 
theory on which it was, there was no error in the court’s ruling. 

Affirmed. 

Kindig, C. J., and Stevens, Donegan, Anderson, and Claussen, JJ., concur. 


MOON v. CENTRAL STATES FIRE INS. CO. No. 31229. 
Supreme Court of Kansas. July 8, 1933. 
23 Pacific Reporter (2d) 444. 


1. INSURANCE. 

Making of application for fire and windstorm policy is merely offer, and 
must be accepted by insurer before it becomes contract. 

(For other cases, see Insurance, Dec. Dig. § 130[2].) 

2. INSURANCE. 

Mere delay of insurer’s agent in notifying applicant of rejection of applica- 
tion for fire and windstorm policy when applicant had opportunity for frequent 
nquiry /ield not to constitute insurance contract nor to operate as assent nor 
create estoppel where applicant was not misled. 

(For other eases, see Insurance, Dec. Dig. § 130]4].) 

Syllabus by the Court 

1. The making of an application for insurance against loss or damage by fire 
or high wind is merely a step toward the creation of a contract. It is a proposal, 
and it must be accepted in some way or manner hy the insurance company be- 
fore it becomes a contract. 

2. While it was the duty of the agent of the insurance company to promptly 
volunteer to the applicant the information that his application had heen rejected 
by the company, yet, when the applicant had frequent opportunities to inquire as 
to its acceptance or rejection, and in the absence of any ground for belief induced 
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by the company that it had been accepted, the applicant is not in a position to 
charge the company with the responsibility for the property not being insured. 

3. Mere delay on the part of the agent to notify the applicant of the rejection 
of his application when the applicant had opportunity for frequent inquiry will 
not as a general rule constitute a contract of insurance, and such failure or si- 
lence on the part of the agent will operate as an assent and create an estoppel 
only where it has the effect of misleading the applicant. . 

Appeal from District Court, Hodgeman County; Roscoe H. Wilson, Judge. 

Action by A. G. Moon against the Central States Fire Insurance Company. 
Judgment for defendant, and plaintiff appeals. 

Affirmed. 

Carl Van Riper, of Dodge City, for appellant. aa 

Arnold C. Todd, Julian E. Ralston, and Ralph Gore, all of Wichita, and W. 
E. Broadie, of Kinsley, for appellee. 

HutcuHison, Justice. 


This is an action to recover from an insurance company for the damages 
done to buildings and household goods by a windstorm, where the application for 
insurance made by plaintiff had been rejected by the company nearly a month 
before the storm, but the local agent had not notified the plaintiff of its rejec- 
tion, and the question is, Was the property under these circumstances insured ? 
The case was tried to the court without a jury, and the court sustained the de- 
murrer of defendant to plaintiff's evidence and rendered judgment for defend- 
ant for costs, from which ruling the plaintiff appeals. 

The appellant claims that he had a right to assume that the policy had been 
issued and that his property was insured until he was notified to the contrary, 
and that the making of the application put the insurance in force, whether a pol- 
icy was issued or not until he had been notified to the contrary. 

Appellant directs our attention to the fact that in several places in the appli- 
cation blank prepared by the company the present tense is used instead of the 
future, indicating that the application was intended to be in effect from its date, 
and also that the period to be covered by the policy, as stated in the application, 
was to begin on the date of the application. We understand that it is quite usual 
with fire and windstorm insurance companies to have the policy cover the period 
beginning with the date of the application rather than the date of the policy, as 
it is with many life insurance companies to have the protection begin after the 
applicant passes the medical examination. But the application shows that the 
whole matter was subject to the approval of the company, and the note given 
by the applicant for the full amount of the premium left the number and date 
of the policy blank, implying a subsequent and different date for the issuance of 
the policy. 

The evidence of the plaintiff as to his failure to inquire of the local agent, 
Mr. Guthrie, about the approval or rejection of his policy before October 12 
(the day after the storm), was as follows: “At that time I came to town once 
or twice a week. I came in September 6th and signed the application. I never 
went to Mr. Guthrie and asked him whether my policy had arrived. I saw him 
on the street and at the office, | made no inquiry prior to October 12th about 
the policy; I was in his office once or twice before that, just stopped there but 
said nothing to him about the policy at that time.” 

\ppellant strongly urges that the decisions in the following cases cited by 
appellee are not applicable because in each of the cases the application contained 
a statement to the effect that no liability would attach until the application was 
actually approved by the home office, or until the application was accepted in 
writing or the policy issued, or the company was satisfied as to the insurability 
of the applicant aside from the medical examination, viz.; Pickett v. Insurance 
Co., 39 Kan. 697, 18 P. 903; Lamb v. Mechanics’ Ins. Co., 122 Kan. 352, 252 P. 
213, and Butterfield v. Springfield Life Ins. Co., 128 Kan. 510, 278 P. 733. It 
is true that the provision in each of the applications in the above-named cases 
is more specific than anything on that subject in the application here under con- 
sideration, but the document here involved is denominated an application. The 
first paragraph begins as follows: “Application of A. G. Moon to The Central 
States Fire Insurance Co., Wichita, Kansas, for insurance against loss or damage 
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by fire, tornado, cyclone and high wind.” The second paragraph by way of 
instruction states: “If insurance on personal property only is applied for. * * * ” 
The first part of another paragraph in this instrument is as follows: “The fore- 
going is my own agreement and statement * * * and I hereby agree that insur- 
ance shall be predicated on such statement, agreement and description, if this 
application is approved. * * *” 

[1, 2] Three times subsequently the instrument is referred to as “this appli- 
cation,’ and after the plaintiff’s signature thereto is the word “applicant.” Such 
statements in this document make it plainly and conclusively an application and 
nothing more, requiring approval even’ without such a specific clause as was 
contained in each of the three above cited cases. It is a proposition on one 
side, or the first step in the creation of a contract, requiring an acceptance of 
some kind to make it a contract. 


“The making of an application is, however, merely a step in the creation 
cf a contract. As was said in Lee v. Guardian Life Insurance Company, 15 
Fed. Cas. 158, No. 8,190, the rights of the applicant are not concluded -by the 
making out of the application. When the application is made out and _for- 
warded to the company, it is not yet a contract of insurance. It has then only 
attained the position of a proposition on one side, which must be accepted on 
the other. That is to say, until it is accepted by some one having authority 
to accept the terms proposed, the application is not a contract, but merely a 
proposal.” 1 Cooley’s Briefs on Insurance (2d Ed.) 573. 


The decisions in the three cases above cited and considered show, we think, 
in a general way, aside from the special clause in each of the applications for 
insurance in those cases, that an application is only a proposition to initiate 
and invite an acceptance and thereby effect the consummation of a contract. 

“Where a written application, for insurance is made out on one of the regular 
blanks of an insurance company, which provides that no liability shall attach 
until the application has been approved by the home office, and the application, 
together with the premium, is delivered to the insurance agent, and, before the 
application has been approved by the home office, the property insured is 
destroved by fire, held, that the insurance company is not liable for loss occur- 
ring before such approval.” Pickett v. Insurance Co., 39 Kan. 697, syl., 18 P. 
903. 4 

“The plaintiff was actor. The application constituted his offer to enter into 
a contract of insurance. He would remain without insurance unless the com- 
pany manifested its assent. He had as much interest as the company in know- 
ing if there was to be insurance. He appointed the company’s agent his agent 
to receive and keep the policy for him, and he was interested in knowing if 
that relation came into existence. Throughout a period of nearly three months 
he had frequent opportunity to ask for the information which the court held 
it was the duty of the company to volunteer. Had he sought information, he 
would have learned the facts, and could have procured a policy from the com- 
pany if it approved the risk, or could have applied for insurance elsewhere; 
and in the absence of ground of belief induced hy the company that his applica- 
tion had been accepted, he was not in position to charge the company with sole 
responsibility for the fact that his property was uninsured, or indeed. any 
responsibility.” Lamb v. Mechanics’ Ins. Co., 122 Kan. 352, 354, 252 P. 213, 214. 

“\Where an application for a life insurance policy contains a statement as 
to the proposed policy becoming effective from the date of the medical examina- 
tion, ‘provided the said company in its judgment shall be satisfied as to my 
insurability on the date of such medical examination, for the amount and on 
the plan and form applied for,’ and where the medical examination is promptly 
made, and the applicant recommended by the medical examiner as a good r isk, 
and such report is mailed to the company, but never reaches it, and the com- 
pany never knew of such medical examination and report, and never had an 
opportunity of exercising its judgment as to the insurability of the applicant 
and as to the amount, plan, and form of policy applied for until after the death 
of the applicant, the insurance company is without fault, and not guilty of a 
gence, even if the application was not sent in promptly hy the soliciting age: 
Butterfield v. Springfield Life Ins. Co., 128 Kan. 510, syl., 278 P. 733. 
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The decision in the case of Boyer v. Hail Insurance Co., 86 Kan. 442, 121 
P. 220, 40 L. R. A. (N. S.) 164, is hardly applicable to the facts in this case 
because there the delay was on the part of the agent in sending in the applica- 
tion, and it was approved and policy issued as soon as received at the home 
office, but the loss was sustained before it was approved. 

In the case of Insurance Co. vy. Stone, 61 Kan. 48, 58 P. 986, the delay in 
approving the application was only to await the remittance of the premium from 
the general agent; the application being otherwise acceptable, and the company 
was held liable. This too, we think, is not controlling in the case at bar. 

Under the title of Fire Insurance it is said in 26 C. J. at page 54: “Accep- 
tance of the application in some form being essential to the validity of the 
contract, mere delay in acceptance of an application made, or failure to notify 
insured of the rejection of his application, will not as a general rule constitute 
a contract of insurance. So the fact that the agent receiving the application 
and the accompanying premium does not return them within a reasonable time 
to the insured will not in itself give rise to a contract on the part of the 
insurer.” 

It was held in More et al. v. New York B. F. Ins. Co. 130 N. Y. 537, 
20 N. E. 757, that the mere failure of a fire insurance company to respond to 
an application for insurance does not raise an inference that the company had 
accepted it and insured the risk, that to bind the company there must be actual 
acceptance, and that silence operates as an assent and creates an estoppel only 
where it has the effect to mislead. There is no evidence here of anything that 
would mislead the plaintiff. 

In the case of Dorman y. Connecticut Fire Ins. Co., 41 Okl. 509, 139 P. 
262, 51 L. R. A. CN. S.) 873, it was held: “An unaccepted application for insur- 
ance, accompanied by the premium, although retained without notice of objection 
for five days after its date and until the applicant has suffered the loss against, 
which he desired the insurance, is not a contract of insurance.” Syl. par. 3. 

In the case of Northwestern Mutual Life Ins. Co. v. Neafus, 145 Ky. 563, 
140 S. W. 1026, 36 L. R. A. CN. S.) 1211, it was held: “An application for insur- 
ance is merely a proposal, and dges not become a contract between the parties 
until it has been accepted.” Syl. par. 4. 


A recent case is Lavern Cloyd yv. Republic Mutual Fire Insurance Company, 
Kan. 869, 22 P. (2d) 431, 


in which the opinion was handed down since the 

ion of this case, in which the insurance company was held liable where 
an application was rejected only because of a new rule of the company requiring 
small premiums to be paid in cash instead of partly by note. The agent sent 
in the application together with a small check and note for balance of premium. 
the company acted promptly and returned everything to the agent, stating the 
only requirement was that the entire premium be paid in cash. This was on 
October 30, and on December 23 the property was destroyed. In the meantime 
the check was lost by the agent, and he tried to place the insurance with another 
company, but the receipt given by the agent to the applicant on a blank furnished 
by the company provided: “All to be refunded if policy is not issued.” This 
Was the ground upon which the company was held liable. It was there held 
that, by this receipt given by the agent, the company agreed to do one of two 
things: Either issue a policy or return the check, note, and application. And, 
as it did neither, it was held liable to the applicant. 


In the case at bar we have no promise on the part of the company, except 
the implied one to act promptly, which it did by rejecting the application and 
returning it to the agent. There was nothing done or said to mislead the plain- 
tft to believe the application had been accepted. He did not ask the agent, whom 
i€ met several times, as to its acceptance or rejection. There was nothing to 
gpl there would have been if all or part of the premium had been paid 
in cash. 


_ We conclude that, under the facts and circumstances of the case, the making 
of the application did not put the insurance in force, to so remain in force until 
the applicant was notified of its rejection, nor did the applicant have a right 
to assume the policy had been issued because of his not being notified by the 
agent to the contrary. We think the evidence was insufficient to support the 
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claim of the plaintiff, and therefore the demurrer to his evidence was properly 
sustained. 
The judgment is affirmed. 


EMPIRE MUT. FIRE INS. CO. vy. HAMMERBERG. No. 76. 
Supreme Court of Michigan. June 5, 1933. 
249 Northwestern Reporter 18. 
1. INSURANCE. 

Rule that ambiguous language must be construed most favorably to insured, 
though applicable to mutual insurance, cannot be invoked if by so doing statute 
would be violated. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

2. INSURANCE. 

Statute respecting mutual insurance Jield intended to require liability for 
assessments at least equal to premiums paid (Comp. Laws 1929, §§ 12660, 12663). 

(For other cases, see Insurance, Dec. Dig. § 192[1].) 

3. INSURANCE. 

Five-year fire policy held construable as policy continuing from year to year 
during each of which insured could be assessed for amount not exceeding 
premiums for such year, and was not construable as limiting aggregate assess- 
ments for whole period to sum not exceeding one additional premium (Comp. 
Laws 1929, §§ 12660, 12663) 

This was proper construction in view of Comp. Laws 1929, § 12660, 
requiring such liability, notwithstanding fact that articles of association 
provided that such liability should not exceed one additional premium. 
(For other cases, see Insurance, Dec. Dig. § 193[1].) 

Appeal from Circuit Court, Delta County; Frank A. Bell, Judge. 

Action by the Empire Mutual Fire Insurance Company against Aleck Ham- 
merberg. From a judgment in favor of defendant, plaintiff appeals. 

Reversed, and remanded with direction. 

Argued before the Entire Bench. : 

Kelley, Sessions, Warner & Eger, of Lansing, for appellant. 

N. C. Spencer, of Calumet, for appellee. 

Burzer, Justice. 

On May 24, 1927, Aleck Hammerberg, defendant, made written applications 
ior a policy to the Empire Mutual Fire Insurance Company, a Michigan cor- 
poration. Insurer was a mutual company, organized under Act No. 256, Public 
Acts 1917, as amended, in which members obligated themselves to pay an annual 
premium and necessary assessments. Prior to the cancellation of the policy, 
Wammerberg had paid three annual premiums but only one assessment that 
amounted to slightly more than one annual premium. Defendant refused to pay 
a second assessment, and suit was brought. 

In the written application for insurance, defendant did “unreservedly guar- 
antee the payment of all premiums and assessments levied on the policy up to 
the limits as provided in the articles of association.” The policy itself is crudely 
drafted. It states that: “* * * In consideration of the stipulation herein named 
and of twenty-one and 25/100 dollars premium annually does insure Aleck Ham- 
merberg * * * for the term of five years from the 24th day of May, 1927,” etc. 

The articles of association and by-laws were made part of the policy. Article 
VIL of the articles is as follows: “Membership Fees and/or Premiums. Any 
person becoming a member of this company shall pay such membership fees 
and/or premiums as the board of directors may determine provided, however, 
that such liability shall not exceed one additional premium. Every person 
before effecting insurance in this company shall upon his application for insur- 
ance, sign such an application as may be prescribed binding such applicant to 
pay such assessment or premium as the exigencies may require, and this obliga- 
tion in consideration of the policy issued upon it, shall constitute thereby a lien 
on the property insured to the extent of all liabilities assumed in said obligation. 
But no assessment shall ever be made upon any member of this company except 
to cover actual loss or damage to its members; defray the necessary expenses 
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of the company and to create such a reserve fund as the board of directors may 
deem advisable, and no member shall be liable for more than his proportion. The 
written application shall form and become a part of the policy of insurance.” 

Article XII provides as follows: 

“It is the intention of this company to furnish its members insurance upon 
their preperties or as near the actual cost thereof as shall be reasonably possible, 
after providing for the expenses of transacting the business of the company 
and accumulating such cash reserve as may be deemed necessary by the board 
of directors. The board of directors is therefore empowered, through its presi- 
dent and secretary, to determine the cost of insurance (but not exceed the 
limits provided in the by-laws) and the manner of making collection of premiums 
or payments required from members, and its determination shall be binding 
upon the members. 

“For the equitable distribution of the cost of insurance among the members 
of this company insured under the advance premium policies, this company shall 
determine the rate which shall, as nearly as possible, express the hazards of 
the property to be insured. This rate shall determine the advance premium to 
be paid by the member upon such policy of insurance, and the member by 
accepting the policy assumes a contingent liability not exceeding one additional 
premium. If on the anniversary date of the policy, the premium thereon is 
iound to be in excess of the amount deemed necessary by the board of directors 
to pay its share of the losses, expenses and surplus contributions equitably 
assignable to said policy, then the board of directors shall order such excess 
returned to the member.” 

Section 28 of the by-laws provided that the company should create and main- 
tain a legal reserve at least equal to the amounts prescribed by the commissioner 
of insurance. 

_ The sole question in the case whether plaintiff was restricted to the levy 
of assessments equaling, in sum total, but not exceeding, the amount of one 
ennual premium, or was the policy a continuing one from year to year, limited, 
however, to a maximum term of five years, during each of which’ defendant 
could be assessed for an amount not exceeding the premium for that year. It 
is conceded that defendant was to pay an annual premium of $21.25 during the 
hie of the policy. The trial judge held that inasmuch as the nieaning of the 
policy provisions was ambiguous, the policy must be construed most strongly 
against the insurer and most favorably to the insured, and that defendant, having 
paid an extra assessment for one year, was exempted from further assessments 
during the remaining years the policy had to run. The amount of plaintiff’s 
claim is very small, but an appeal was allowed to this court on the showing that 
the same question is involved in a very large number of other policies, and that 
the aggregate amount claimed runs into a substantial sum. 

_ (| The great weight of authority supports the application of the principle 
of strict construction of ambiguous language in favor of the insured to a 
mutual insurance company. Smith v. Cigarmakers’ International Union, 203 
Mich. 249, 168 N. W. 954; 1 Couch Cyc. of Ins. Law, pp. 339, 414 and 415. This 
Presumption will not be given effect, however, when such a contract violates the 
Provisions of the statutes governing such policies. 1 Couch Cyc. of Ins. Law, 
pp. 356, 357. Section 12660, C. L. 1929, provides in part as follows: “The policies 
shall provide for a premium or premium deposit payable in cash and, except as 
herein provided, for a contingent premium at least equal to the premium or 
premium deposit. * * * If at any time the admitted assets are less than the 
icserve and other liabilities, the company shall immediately collect upon policies 
with a contingent premium a sufficient proportionate part thereof to restore 
such assets, provided no member shall be liable for any part of such contingent 
premium in excess of the amount demanded within one (1) year after the 
termination of the policy. * * *” : 

[2, 3] Section 12663, C. L. 1929, also provides for the making of assessments 
upon the members of mutual companies. A reading of the first sentence of section 


12660, C. L. 1929, is convincing of the fact that the legislative intent was to require 


a liability for assessments at least equal to the premiums paid. Any other con- 
Cusion results in a 


fluctuating and disproportionate liability among policy- 
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holders, determined by the length of the term fixed by their contracts, a result 
which it is doubtiul that the Legislature intended. In Russell v. Berry, 51 Mich. 
287, 16 N. W. 651, it was held that the statutory liability of persons insured in 
mutual insurance companies cannot be avoided by any arrangement entered 
into with the company whereby such liability is limited, nor can it be lessened 
by any provisions in the articles of association. See, also, Stark v. Sovereign 
Camp, 189 Ky. 719, 225 S. W. 1063; Morgan v. Hog Raisers’ Mutual Insurance 
Co., 62 Neb. 446, 87 N. W. 145. Even assuming that an ambiguity exists in the 
wording of the policy, the rule that it must then be construed most favorably 
to the insured cannot be invoked if by so doing the provisions of the statute 
are violated. Such ambiguities will be resolved on the assumption that the 
intention of the drafters was to comply with the requirements of the law which, 
in this case, calls for yearly assessments, if the necessity should arise, 
so long as the assessment for any year does not exceed that year’s premium. 

For this reason, the judgment is reversed, and the case remanded to the 
lower court for the purpose of entering judgment in favor of plaintiff for the 
amount of the assessment. Inasmuch as the question raised is one of public 
‘mportance and also involves the construction of a statute, no costs will be allow- 
ed to plaintiff. 

McDonald, C. J., and Clark, Potter, Sharpe, North, Fead, and Wiest, JJ., 
concur 


CONSOLIDATED LUMBER CO. v. MERCURY INS. CO. et al. No. 29409. 

Supreme Court of Minnesota. June 30, 1933. 

249 Northwestern Reporter 578. 
1. INSURANCE 

Where contractor possessing inchoate lien right for labor and material 
furnished in constructing building applied to local insurance agent, who was 
on contractor's payroll as foreman, for fire policy, evidence sustained finding 
that local agent, who knew contractor had no mortgage, acted solely for in 
surer in issuance of policy to owner with loss payable clause to contractor as 
mortgagee (St. Wis. 1929, § 209.04). 

(For other cases, see Insurance, Dec. Dig. § 100.) 

NSURANCE. 

\Where contractor possessing inchoate lien right for labor and material 
furnished in constructing building applied to local insurance agent, who knew 
contractor had no mortgage, for fire policy which was issued to owner as in- 
sured with loss payable clause to contractor as mortgagee, contractor held en- 
titled to reformation of policy for mutual mistake and to recover on policy as 
reformed (St. Wis. 1929, § 209.04). 

(For other cases, sce Insurance, Dec. Dig. § 143[3].) 

Syllabus by the Court. ; 

Plaintiff furnished the labor and material and constructed a building for 
Kreisel on his land. It had an inchoate lien right therefor in the sum ot! 
$7,851. It applied to defendant insurance company’s local agent, who was om 
plaintiff's pay roll as a foreman of a crew of men in plaintiff's construction work, 
for a $7,000 policy against fire and tornado. The insurance company executed 
and delivered to plaintiff a policy issued to Rude Kreisel as the insured with: 
the usual mortgage clause making loss payable to plaintiff as mortgagee. It had 
no mortgage. ‘The local agent knew this. Plaintiff was told that this policy was 
made in the correct form, but it was not. It is held upon the facts more fully 
stated in the opinion: 

1. The local agent acted solely for the insurer. 

2. That the evidence sustains the court’s findings as to the facts, and the 
plaintiff was entitled to a reformation of the policy, because of a mutual mis- 
take, so as to make it correctly state the agreement as made and understood by 
the parties, and awarding plaintiff a recovery. 

\ppeal from District Court, Washington County; Alfred P. Stolberg, Judge 

\ction by the Consolidated Lumber Company against the Mercury Insur 
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ance Company and others. From an order denying its motion for a new trial, 
the named defendant appeals. Affirmed. 

Oppenheimer, Dickson, Hodgson, Brown & Donnelly, 
appellant. 

Sullivan & Neumeier, of Stillwater, for respondent. 

\Vinson, Chief Justice. 

Defendant Mercury Insurance Company appealed from an 
its motion for a new trial. 


of Ste Pauk for 


order denying 


The action is to reform and recover upon a fire insurance policy. 

Plaintiff, in June, 1931, was under a contract furnishing the labor and 
material, and constructing a building for Rude Kreisel, upon land owned by 
him near Balsam Lake, Wis., to be used for a night club. The work was 
to be. completed by July 4, 1931. 

Frank Steinmetz conducted a local insurance agency at Frederic, Wis. He 
lived there and was a duly appointed agent of the appellant, as required by the 
statute of Wisconsin 1929, § 209.04. Mr. Steinmetz was also employed by 
plaintiff at a salary of $200 per month, working as a foreman and in charge 


¢ crew of men in said construction work. Plaintiff procured from appel- 


lant, through Steinmetz, a builder's risk policy. This policy covered Kreisel 
with loss payable to plaintiff. By its terms it was to expire upon the owner’s 
taking possession of the property, presumably as completed. At least Stein- 
mMmetz 


so advised Mr. C. W. Morton, plaintiff’s vice-president, in charge of this 
construction work. The owner took possession on the morning of July 4, 1931, 
d plaintiff then had a balance unpaid for the labor and material used in the 
performance of a contract with Kreisel in the sum of $7,851, for which under 
laws of Wisconsin it had an inchoate lien right. It had not then filed a 
statement of its lien but did file it on Seotember 1, 1931. On the morning of 
July 3, 1931, Mr. Morton asked Mr. Steinmetz if he could write a fire policy 
the building for $7,000. Steinmetz replied that he could, but that he wouid 
cfer going to St. Paul where the main office of the company was located, to 
sec the appellant company about it. Mr. Morton 


said to him: “I am going to 
ive insurance by noon today, and if 


ior any reason you can’t place this insur- 
ance, I will get it from some other agent, in either Balsam Lake, Webster, or 
‘rcderic, someone near by.” Steinmetz left with the intention of phoning Mr. 
Morton from St. Paul if he could not get the policy. He returned in the 
middie of the afternoon and told Mr. Morton that he had perfected the insur- 
uid procured a policy for $7,000 for fire and tornado. Mr. Morton tes- 
“T asked just how he covered our interest and he told me that he had 
written a regular policy in the name of Rude Kreisel and put in that a 
mortgage clause. I asked him if that was correct and right and would cover 

ind he said it was suggested to him by the office to write it that way, and 

s to him, all right, if that is the way to write it, that is fine, and I wouid 
ept it as insurance.” Steinmetz transacted his, business with appellant in 
vetting the policy by dealing with Mr. Malcolm Innes, and Steinmetz testified as 
to his report to Mr. Morton as follows: 





Q. Did you have any information at that time that the Consolidated Lumber 
npeny then had a mortgage on the property? A. I did not. 
‘O. Did you tell Mr. Innes that the Consolidated Lumber Company then 
ad a mortgage on the property? A. I did not. * * * 
“Q. Did Innes tell you how he was going to take care of the Consolidated 
her Company's interest in that property in that policy? A. Yes. 
(9. What did he say? A. He said he would make it out in the owner’s 


Mr. Rude Kreisel, and attach a mortgage rider to protect the interest of 
Consolidated Lumber Company. * * * 


‘Upon my return to Balsam Lake, Mr. Morton said ‘I see you got back. 
Did you take care of the insurance?’ I told him ‘Yes,’ that a policy had beer 
placed that would protect him and he asked me how it was taken care of. I 

i him it was written in the name of Mr. Rude Kreisel with a mortgage rider 
attached to protect the Consolidated Lumber Company. He said, ‘You know 


tha: 


that we haven't a mortgage as vet.’ I replied that I told them that but they 
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said the mortgage rider was the proper form. He said ‘That’s fine, I am glad 
that is taken care of and if that is the way to do it all right.’ ” 

The policy here involved was delivered on August 8, 1931; the premium 
of $131.60 having been paid on August 3, 1931. The building was totaily 
destroyed by fire on August 24, 1931. 

Mr. Steinmetz knew plaintiff’s interest in the building was that of a building 
contractor, having a large amount of money due for labor and material furnished 
He did not know the amount. He knew that plaintiff did not have a mortgage 
on the property, but he also knew that plaintiff expected to have a mortgage 
thereon at some time in the future. He testified that he never informed 
appellant that plaintiff had a mortgage, but that he told Mr. Innes that plaintiff 
was to have a mortgage. Appellant knew the character of plaintiff's interest 
by reason of its builder’s risk policy. 

Mr. Malcolm Innes testified that as nearly as he could recall Steinmet: 
told him that plaintiff had a mortgage for about $3,000. The policy as written 
was made in terms to insure Kreisel, with loss, if any, payable to plaintiff as 
mortgagee, etc., using the usual union mortgage clause. 

On July 21, 1931, Kreisel, who up until then held a contract for deed 
on the premises, received a deed from his vendor, Lillian Barre, and gave 
to her a mortgage for $4,750. He then conveyed the premises to Paradise Park 
Corporation. None of these conveyances were known to plaintiff or appellant. 

Steinmetz had no duty or authority as an employee of plaintiff to 
procure any insurance for plaintiff, and in the transaction hereinafter referred 
to whereby plaintiff ordered and requested insurance upon plaintiff’s interest in 
said building said Frank Steinmetz acted solely as the agent of the appellant 
and not as the agent of the plaintiff. 


The court found from the facts, circumstances, and understanding of 
the parties that the policy by mutual mistake did not truly represent their 
agreement and understanding, and reformed it so as to comply with the true 
facts and agreement as the parties had actually intended, and awarded plaintiff 
judgment for the full amount of $7,000 insurance with interest thereon. 

{1, 2] The evidence supports ail the findings of the trial court. This 
includes the finding that Steinmetz was acting solely as appellant's ageut. 
This fact also finds support in the Wisconsin Statute 1929, § 209.05, and in the 
authorities: Brandup v. St. Paul Fire & M. Ins. Co., 27 Minn. 393, 7 N. W 
735; Kausal v. Minn. Farmers’ Mut. F. Ins. Ass’n, 31 Minn. 17, 16 N. W 
430, 47 Am. Rep. 776: Lamberton v. Conn. Fire Ins. Co., 39 Minn. 129, 39 N. 
W. 76, 1 L. R. A. 222; Whitney v. Nat. Masonic Ace. Ass’n, 57 Minn. 472, 
59 N. W. 943; Otte v. Hartford Life Ins. Co., 88 Minn. 423, 93 N. W. 608, 
97 Am. St. Rep. 532; White v. Standard Life & Acc. Ins. Co., 95 Minn. 77, 
103 N. W. 735, 884, 111 Am. St. Rep. 471; Kelly v. Cit. Mut. Fire Ass’n, 9% 
Minn. 477, 105 N. W. 675; Norman vy. Kelso Farmers’ Mut. Fire Ins. Co., 114 
Minn. 49, 130 N. W. 13; Schmitt v. U. S. F. & G. Co., 169 Minn. 106, 210 
N. W. 846: Enge v. John Hancock Mut. Life Ins. Co., 183 Minn. 117, 236 N. 
W. 207; Sundin v. County Fire Ins. Co., 144 Minn. 100, 174 N. W. 729: Baugh- 
man vy. Niagara Fire Ins. Co., 163 Minn. 300, 204 N. W. 321; Mahoney v. 
Minn. F. M. Ins. Co., 136 Minn. 34, 161 N. W. 217; Duffie v. Bankers’ Life 
Association, 160 Iowa, 19, 139 N. W. 1087, 46 L. R. A. (N. S.) 25; Davis v 
Highway Motor Underwriters, 120 Neb. 734, 235 N. W. 325; Thielbar Realties, 
Inc. vy. Nat. Union Fire Ins. Co., 91 Mont. 525, 9 P. (2d) 469; Taluc v. Fall 
Creek Farmers’ Mut. Fire Ins. Co., 203 Wis. 319, 234 N. W. 364. 

The courts have rather zealously guarded the rights of the insured and 
have indulgently overlooked the careless way in which the ordinary person 
leaves his rights to the protection of the insurer who cannot be unaware 
thereof. The practice is very common for the insured to leave the matter o! 
his insurance very largely in the care and protection of the insurer, who 
usually better understands his requirements and the opportunities that are 
available. There is plenty of precedent to show that the courts have been liberal 
in the reformation of insurance contracts, to carry out the intention of the 
parties, which by reason of a mutual mistake has not been correctly reduced to 
writing in the policy. Kelly v. Citizens’ Mut. Fire Ass’n, 96 Minn. 477, 105 
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N. W. 675; 17 Minn. Law Rev. 367, 589: Vance, Handbook of the Law of 
Ins. (2d Ed.) 215; 15 Minn. Law Rev. 596; Journal Company v. General 
Acc, F. & L. Assur. Corp., 188 Wis. 140, 205 N. W. 800; Martin v. American 
Ins. Co., 198 Wis. 214, 223 N. W. 437. Barly v. Public Fire Ins. Co., 203 Wis. 
338, 234 N. W. 361: Talue v. Fall Creek Farmers’ Mut. Fire Ins. Co., 203 Wis. 
319, 234 N. W. 364; Spurr v. Home Ins. Co., 40 Minn. 424, 42 N. W. 206; Kelly 
y. Citizens’ Mutual Ins. Ass’n, 96 Minn. 477, 105 N. W. 675; Mahoney v. Minn. 
F. M. Ins. Co., 136 Minn. 34, 161 N. W. 217; Haley, Adm’r, v. Sharon Township 
Mut. Fire Ins. Co., 147 Minn. 19, 179 N. W. 895; Mark v. Liverpool L. & G. 
Ins. Co., 159 Minn. 315, 198 N. W. 1003, 38 A. L. R. 310; Page v. Rollingstone 
Mut. F. F. Ins. Co., 166 Minn. 74, 207 N. W. 24; Logue v. Duchene, State 
Farm Mut. Automobile Ins. Co., Garnishee, 185 Minn. 337, 241 N. W. 51; For- 
ney v. Farmers’ Mut. Fire Ins. Co., 181 Minn. 8, 231 N. W. 401; Robinson v. 
Union Automobile Ins. Co., 112 Neb. 32, 198 N. W. 166; Davis v. Highway 
Motor Underwriters, 120 Neb. 734, 235 N. W. 325; Central Granaries Co. v. 
Nebraska L. M. Ins. Ass’n, 106 Neb. 80, 182 N. W. 582; Freemont Beverage 
Co. v. Maryland Ins. Co., 123 Neb. 192, 242 N. W. 422. 
Affirmed. 


MILLER v. GREAT AMERICAN INS. CO. OF NEW YORK. No. 22444. 
St. Louis Court of Appeals. Missouri. June 26, 1933. 
Rehearing Denied July 3, 1933 
61 Southwestern Reporter (2d) 205. 
6. INSURANCE. 

Insured’s misreprescntation in proof of loss does not work forfeiture of fire 
policy unless it relates to material facts, materially exaggerates amount of loss, 
and is willfully made with intent to deceive insurer. 

(For other cases, see Insurance, Dec. Dig. § 552.) 

7. INSURANCE. 

Instruction regarding insured’s misrepresentation in proof of loss which 
would defeat right to recover /ield properly refused. 

Instruction predicated on theory that loss could not be total, as 
insured had represented in the proof of loss, if there was any salvage 

at all, was properly refused, since there could have been loss entitling 

insured to receive insurance in full, though there was salvage value of 

over $5,000. 

(For other cases, see Insurance, Dec. Dig. § 669[13].) 

&. INSURANCE. 

If insured’s declaration of sole and unconditional ownership was untrue 
when fire policy was issued, it was void from beginning, and could not be 
vitalized without insurer’s consent, though insured subscquently obtained sole 
and unconditional ownership. 

(For other cases, see Insurance, Dec. Dig. § 282[1].) 

9. INSURANCE. 

Ii insured’s ownership, though sole and unconditional at time of issuance 
of fire policy, was not of that character at time of loss, insured could not recover. 

(For other cases, see Insurance, Dec. Dig. § 328[1].) 

Appeal from Circuit Court, Audrain County; W. C. Hughes, Judge. 

“Not to be published in State Reports.” 

Action by Sam Miller against the Great American Insurance Company of 
New York. Judgment for plaintiff, and defendant appeals. 

Judgment reversed, and cause remanded. 

Clarence A. Barnes, of Mexico, Bennett Champ Clark, of St. Louis, Thomas 
& Thomas, of Kansas City, and Carl L. Ristine, of Lexington, for appellant. 

_ Rodgers & Buffington, of Mexico, Abbott, Fauntleroy, Cullen & Edwards, 
of St. Louis, Crossan & Hall, of Kansas City, and Lavelock, Kirkpatrick, Clark 
& Garner, of Richmond, for respondent. 

Bennick, Commissioner. 

This is an action by plaintiff, the insured, upon a policy of fire insurance, 
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concededly issued by defendant and outstanding at the time of the loss. There 
Was concurrent insurance on the property in the aggregate amount of $16,000, 
the policy in suit being for $2,500, and containing the usual clause that the 
company should not be liable for a greater proportion of any loss than the 
amount of the policy should bear to the whole of the insurance. 

The sufficiency of the pleadings is not in issue on this appeal, and it will 
suffice to say that the petition was in an approved form for a case of this char- 
acter, and that the answer charged a violation by plaintiff of numerous of the 
conditions of the policy, together with the fact that whatever damage was sus- 
tained was caused by or with the knowledge of plaintiff. 

Upon a trial to a jury, a verdict was returned in favor of plaintiff, assessing 
his recovery on the policy at the sum of $1,600. The jury further found that 
defendant's failure to pay had been vexatious, though nothing was allowed by 
way of a penalty except an attorney's fee in the sum of $125. Judgment was 
rendered accordingly; and following the refusal of its motion for a new trial, 
defendant has duly appealed 

The property insured consisted of a stock of general merchandise, located 
in plaintiff's store in Richmond, Mo. Plaintiff had owned the store since Sep- 
tember 1, 1929, when he purchased it from one H. S. Wall for $15,500. There- 
after he increased the size of the stock trom time to time, and at the time of 
the fire, on August 25, 1931, the store was filled to capacity on account of the 
purchase of a large quantity of new goods in preparation for a sale which was 
shortly to be conducted. The value of the stock at the time of the fire, as fixed 
in the proofs of loss, and as shown by other evidence, was in excess of $21,000. 
Plaintiff testified that he had realized some $3,000 from the part of the stock 
salvaged, and that there was about seven or eight hundred dollars worth’ of 
merchandise left on hand. 

Plaintiff himself spent his time in his store in the city of Lexington, where 
he resided, while his Richmond store was left in charge of his brother, Abe 
Miller, and two or three other clerks, among whom was Sam Klevatt. 

On August 25, 1931, at the usual closing time of 6 in the evening, every one 
had left the store except Abe Miller and Klevatt, who were waiting on two 
customers. After the sale was completed, the four went out of the front door 
together, the door was locked, and the parties separated; the customers going 
to their homes, while Miller and Klevatt got into the delivery truck and drove 
to plaintiff's other store in Iexington, which was always kept open pending 
their return. Shortly after their arrival in Lexington, they were informed over 
the telephone of the fire in the Richmond store, whereupon they at once returned 
to Richmond, accompanied by plaintiff, and arrived while the fire was. still 
burning. 

On September 8, 1931, proof of loss was made by plaintiff on blanks furnished 
by defendant, and on the following day plaintiff was examined under oath, the 
scope of the examination taking in the origin of the fire, the size of the stock, 
plaintiff's interest in the property, his keeping of inventories, books, and records, 
and his previous general business experience. ; 

On or about February 1932, defendant tendered back the premium to 
plaintiff's attorneys, the same being refused, and in connection therewith denied 
all ability under the policy upon the grounds of false statements by plaintiff 
as to the vnership of the property and the amount of loss, the failure of pla 
titf to have complied with the inventory clause, and that he himself had been 
responsible for th I On May 4, 1932, the present action was instituted 

The first insistence of defendant is that the court erred in permitting plaintiff 
and lus witnesses, Wall, Swofford, Stewart, and Burton, to give opinion evidence 
of the value of plaintiff's stock of merchandise without having shown themselves 
to be qualified or possessed with sufficient facts or information upon which to 
base any competent opinion. Wall, it will be recalled, was the one from whom 
plaintiff had purchased the store. He was a man of thirty years’ experience in 
the buying of mercantile stocks and the holding of special sales. After selling 
the stock to plaintiff, he was in the store quite frequently, and he last visited 
it four days before the fire, when he casually looked it over as to quantity and 
value. Swofford was a traveling salesman for a dry goods house, and had had 
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experience in invoicing stocks of merchandise and the preparation of inventories. 

He had called at plaintiff's store at regular intervals, and was last in it three 

weeks before the fire. Stewart, a shoe salesman, had had much the same 

experience, while Burton had been a clerk in plaintiff's store and was last in it 
the ma of the fire. 

{1, We think that all such testimony was properly admitted. The exper- 
iences of the witnesses with the mercantile business was fully shown, along with 
their several opportunities for having familiarized themselves with the extent 
and value of plaintiff's stock of goods. In other words, it was for the jury to 
weigh their testimony and determine its worth in the light of its reasonableness 
when tested by the facts in evidence and measured by the experience, observa- 
tion, and means of knowledge of the witnesses. Vortriede v. St. Louis, Public 
Service Co. (Mo. App.) 58 S.W.(2d) 492. The court did not err in overruling the 
bjections which were interposed, the real issue being one of the weight to be 
iccorded the testimony, and not the question of its competency. Seyfarth v. 
St. Louis & I. M. R. Co., 52 Mo. 449; Bowne v. Hartford Fire Insurance Co., 
46 Mo. App. 473; N. O. Nelson Mfg. Co. v. Shreve, 104 Mo. App. 474, 79 S. W. 488. 

[3] But defendant makes another point which goes more directly to the 
question of the competency of such testimony, though it, too, is devoid of 
merit. This point is that the testimony of the witnesses as to the value of the 
goods was secondary and inadmissible over its objection: the books, records, and 
invoices in the possession of plaintiff being the best evidence. Actually the point 
made in a sense disproves itself; counsel conceding that such books, records, 
and invoices as were in existence did not cover the entire stock of goods. The 
question being the value of the entire stock, there could well be no best evi- 
dence of such value unless it went to the entire subject in inquiry. But plaintiff 
was not attempting to prove the contents of his books, records, and invoices 
hy oral evidence; rather he was attempting to prove the value of his stock of 
goods at the time of the fire. To the extent that his books, records, and invoices 

eht have disclosed such walue, he would have had two means of proof, one 
hy his documentary evidence, and the other by his parol evidence. However, 
the fact that his documentary evidence would have been competent, if offered, 
did not thereby render his parol evidence of the same fact incompetent; and 
therefore the objection that the testimony of the witnesses was not the best 
evidence of the fact to be proved is not well taken. Rissler v. American Central 
Insurance Co., 150 Mo. 366, 51 S. W. 755; W. D. Schmidt & Co. v. Lightner, 
185 Mo. App. 546, 172 S. W. 483. 

The next point, which is relied upon as heing quite an important one, is 
that the court erred in refusing to permit defendant to show the unnatural origin 
f the fire by the testimony of its expert witnesses, and particularly by its wit- 
nesses Urbanski and Jackson. The former was the fire chief at St. Joseph, 
nd the latter at Liberty, both of which cities are in the general vicinity of Rich- 
mond; and both men had had many years’ experience in fighting fires and in 
studying their cause and effect. Urbanski had made an inspection of the premises 
ten days after the fire, and Jackson shortly after it. 

The substance of the offer of proof in each instance was that the fire, in 
e opinion of the witness, was of incendiary origin, attributable to the use of 
paint remover or other inflammable substance, in view of the fact that there 
as nothing to indicate the point of origin and the spread of the fire; that 
it had burned throughout the whole building simultaneously; that the burning 
vas superficial; and that certain of the goods gave evidence of white streaks 
pon their surfaces as though some inflammable substance had been poured 
upon them. 

We think the offers of proof were properly rejected. As a matter of fact, 
twas really not so much expert evidence as opinion evidence which was called 
for, inasmuch as the witnesses were asked to state their conclusions, in large 
part at least, from the facts which they themselves had observed. However, 
the theory was that the opinions of the witnesses, if otherwise admissible, would 
ave heen entitled to a greater degree of weight at the hands of the jury ‘because 
the witnesses were presumably experts in their line. 

[4, 5] As a basic proposition the jury are concerned with the facts, which 


++ 
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they must either believe or disbelieve, and from which they are permitted to 
draw such inferences as are fair and legitimate. To permit a witness to give 
his opinion or draw his own conclusion from the facts runs counter to the 
true jury system, since it tends to work an invasion of the province and function 
of the jury and to substitute the opinion of the expert for that of the jury 
upon the ultimate issue to be decided. Consequently opinion evidence is inad- 
missible unless tge subject of inquiry is so indefinite and general in its nature 
as not to be subject to direct proof, and concerns a matter as to which the 
jurors are incapable from want of experience or knowledge of the subject of 
drawing the proper conclusions from the facts in evidence. Scanlon v. Kansas 
City, 325 Mo. 125, 28 S. W. (2d) 84; Koenig v. Union Depot Co., 173 Mo. 698, 
73S. W. 637; St. Louis, K. & N. W. R. Co. v. St. Louis Union Stock Yards 
Co., 120 Mo. 541, 25 S. W. 399; Gavisk v. Pacific R. Co., 49 Mo. 274. 

Here we think the subject of inquiry was one regarding which the jurors, 
as ordinary men, were able to draw their own conclusions without the aid of 
opinion evidence. It concerned a subject almost as old as the human race, and 
with which every one has some familiarity. The evidence did show the facts, 
and more too, upon which it was sought to predicate the opinions of the wit- 
nesses. The men who actually fought the fire testified fully as to its character 
and action, and so likewise did numerous other witnesses as to the facts observed 
by them. There was ample evidence from which the jury might have found for 
defendant upon its defense that the fire was of incendiary origin, though there 
was also ample evidence to the contrary, which the jury happened to see fit to 
believe. With the subject of inquiry having been one within the range of the 
common experience of people moving in the ordinary walks of life, there was 
no room for the admission of opinion evidence; and consequently the rejection 
of the two offers of proof was proper. Cole v. Empire District Electric Co. (Mo. 
Sup.) 55 S. W. (2d) 434; Kaw Feed & Coal Co. v. Atchison, T. & S. F. R. 
Co., 129 Mo. App. 498, 107 S. W. 1034. 

The next point, which is almost too general to receive consideration, is that 
plaintiff's seven instructions as a whole were erroneous, misleading, and incom- 
plete. It is said that there was no instruction by which the jury might have 
arrived at the measure of damages. That feature of the case was covered by 
plaintiff's instructions Nos. 1 and 6. It is also argued that there was no principal 
instruction given for plaintiff, by which is meant no instruction on his case 
in chief. Even if this suggestion were entirely true, it would not be reversible 
error as the cases are now written; but we think that plaintiff’s instructions 
No. 1, though devoted primarily to the items which might go to make up 
verdict for plaintiff, served all the purposes of a principal instruction for a 
case of this particular character. Defendant must not forget that the execution 
of the contract and the loss by fire were admitted: hence there was no need 
to require a finding upon those matters, and quite naturally plaintiff's instruc- 
tions turned for the most part to the avoidance of certain of defendant's 
affirmative defenses. Complaint is also made that plaintiff’s instructions ignored 
the defenses of failure to take inventory within the time stipulated by the policy 
and of false swearing after the issuance of the policy. Suffice it to say that 
such defenses were covered by instructions given on the part of one or the 
other of the parties, or as modified hy the court; and hence the whole of the 
instructions presented a complete view of the case to the jury. 

In connection with the giving and refusal of instructions, defendant assigns 
error to the refusal of its requested instruction G. This instruction, which was 
based upon the defense of fraud or false swearing, purported to tell the jury 
that if they found that plaintiff, with intent to cheat and defraud defendant, 
falsely and fraudulently represented in his proof of loss that the amount of 
his loss was $21,024.43, and that his loss was a total loss, whereas in truth 
and in fact his loss was in a materially less sum and amount, or that the said 
loss was not total in that there was salvage, then a verdict should be returned 
in favor of defendant. 

In his proof of loss plaintiff had represented that the amount of his loss 
was $21,024.43, and that the same was total. The instruction was based upon 
that fact, considered in the light of the policy provision that the entire policy 
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should be void in the event of any fraud or false swearing by the insured touch- 
ing any matter relating to the insurance or the subject thereof, whether before 
or after a loss. 

{6] In construing such a policy provision the courts say that for the 
insured’s misrepresentation to be deemed such fraud and false swearing as to 
work a forfeiture of the policy, it must have related to material facts, have 
materially exaggerated the amount of the loss, and have been willfully and 
fraudulently made with the intent to deceive the insurer. Marion v. Great 
Republic Insurance Co., 35 Mo. 148; Walker v. Phoenix Insurance Co., 62 Mo. 
App. 209; Wittels Loan & Mercantile Co. y. Liberty Fire Insurance Co. (Mo. 
\pp.) 273 S. W. 192; Patten v. Springfield Fire & Marine Insurance Co. (Mo. 
App.) 11. S. W. (2d) 1101. . 

{7] Contrary to plaintiff’s assertion, the defense of fraud or false swearing 
was set up as a defense in the answer; the same being incorporated in the sev- 
enth subdivision of the answer. Correctly drawn, an instruction based upon 
that defense might have been properly given for the jury’s consideration, but 
we think this instruction was properly refused. Obviously the only matter 
material to defendant was whether there was a total loss so far as concerned 
the total insurance coverage of $16,000. So viewed, there could have been a total 
loss, that is, a loss entitling plaintiff to receive his insurance in full, even though 
the value of his stock was $21,024.43, and there was yet a salvage value of as 
much as $5,024.43. But this instruction was predicated upon the theory that the 
loss could not be total if there was any salvage at all. In such respect the instruc- 
tion was incorrect as failing to take into account that any false representation, 
to be a defense, must have related to a material fact, and was, in effect, a per- 
emptory instruction to find for defendant. Its refusal was consequently not error. 
Schulter v. Merchants Mutual Insurance Co., 62 Mo. 236; Wittels Loan & Mer- 
cantile Co. v. Liberty Fire Insurance Co., supra. 

We now come to the point which we have concluded must control the disposi- 
tion of the case on this appeal. This is the contention that the court erred in 
giving plaintiff’s instruction No. 2, which, according to the argument of defendant, 
was of itself incorrect, and in direct and irreconcilable conflict with defendant’s 
instruction No. 1. 

The policy contained the usual clause providing that it should be void if 
the interest of the insured be other than sole and unconditional ownership. One 
of defendant’s affirmative defenses was based upon the alleged breach of such 
provision; it being averred that at the time the policy was executed, and at the 
time of the fire, the property was the joint and partnership property of plaintiff 
and his wife, Ida Miller. It will suffice to say that there was evidence pro and 
con upon the issue of the character of plaintiff's ownership, both at the date of 
the issuance of the policy and at the time the loss was sustained. 


3y defendant’s instruction No. 1, the jury were told that if they found that 
plaintiff was not the sole and unconditional owner of the property at the time 
the policy was executed, then their verdict should be in favor of defendant. 
Likewise, by its instruction No. 2, defendant had the jury instructed that if 
they found that plaintiff was not the sole and unconditional owner of the property 
at the time of the fire, a verdict should be returned for defendant. In other 
words, the effect of such two instructions for defendant, when read together, 
was as though defendant had embraced both defenses in one instruction drawn 
in the alternative, and directing a verdict for defendant if the jury should find 
that plaintiff was not the sole and unconditional owner of the property, either 
at the date of the issuance of the policy or at the time of the fire. 


{8, 9] Now the theory of defendant’s instructions was correct, since the 
condition of a policy as to the sole and unconditional ownership by the insured is 
held by the great weight of authority to be one in presenti, relating to the ques- 
tion of ownership at the time of the issuance of the policy (26 C. J. 171; 14 
R. C. L. § 229, p. 1052): and if the declaration of sole and unconditional owner- 
ship on the part of plaintiff, as evidenced by his acceptance of the policy con- 
taining such a provision, Was not true, then the policy was void from the begin- 
ning. Terminal Ice & Power Co. v. American Fire Insurance Co., 196 Mo. 
App. 241, 194 S. W. 722. Obviously, if the policy was void ab initio, then no 
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change in the character of plaintiff’s ownership, even though it was a change 
to sole and unconditional ownership, could have vitalized the policy without 
defendant’s consent, which was not given; and in the same measure, if plaintiff's 
ownership, though it may have been sole and unconditional at the time of the 
issuance of the policy, was not of that same character at the time of the loss, 
he was equally not entitled to recover. 

But plaintiff's instruction No. 2, wholly disregarding the vital question of 
whether plaintiff was the sole and unconditional owner of the property at the 
time of the issuance of the policy, bluntly told the jury that if he was the sole 
and unconditional owner at the time of the fire, then they could not find for 
defendant on the defense or defenses relating to the title or ownership of the 
property. 

Quite obviously, and we think concededly, this instruction was designed to 
deprive defendant of its defense of want of sole and unconditional ownership 
at the time of the issuance of the policy. In so far as it had that effect, the 
instruction was erroneous; and it was also in conflict with defendant’s instruc 
tion No. 1, which was a correct instruction, a fact which emphasized the error 
in the giving of plaintiff’s instruction. 

In attempted justification of the reading of plaintiff’s instruction No. 2 to 
the jury, plaintiff argues that the policy as a whole was not! intended to limit 
its coverage to property owned solely and unconditionally by plaintiff. In a 
measure he is correct, for the sole and unconditional ownership provision was 
qualified by a special provision, covering property held by plaintiff in trust or 
on commission, or sold but not delivered. However, such special provision plays 
no part in the case, since if plaintiff's wife, Ida Miller, had an interest in the 
property as certain of plaintiff's own admissions tended to disclose, it was in 
the nature of a joint or partnership interest, and the property was not held hy 
plaintiff in trust or on commission for her. In fact, no such claim was ever 
advanced in the course of the trial of the case, and it seemingly appears in 
the briefs on this appeal wholly by wav of afterthought 

Other points assigned as error, and not specifically disposed of herein, may 
not appear upon a retrial of the case. For the error pointed out in the givin 
of plaintiff's instruction No. 2, the judgment of the circuit court should 


reversed, and the cause remanded: and the Commissioner so recommends. 

Per Curiam 

The foregoing opinion of Bennick, C., is adopted as the opinion of the 
court 

The judgment of the circuit court is, accordingly, reversed, and_ the 


remanded . 
Becker, P. J., and Kane and McCullen, JJ., concur. 


WOLPERS v. GLOBE & RUTGERS FIRE INS. CO. No. 22452. 
St. Louis Court of Appeals. Missouri. June 20, 1933. 
61 Southwestern Reporter (2d) 224. 
1. INSURANCE 

Fire insurance which mortgagee of furniture procured without mortgagor's 
knowledge did not void mortgagor's policy. 

Mortgagor’s policy provided that policy should be void if insured then 
had or should thereafter make or procure any other contract of insur- 
ance, whether valid or not, on property covered in whole or in part by 
policy 
(For other cases, see Insurance, Dec. Dig. § 336[2].) 

2. INSURANCE. 

Knowledge by agent, with plenary power to sell insurance and collect pret 
iums and prepare, countersign, issue, and deliver policies, of existence of mort 
gages, must be imputed to fire insurer. 

(For other cases, see Insurance, Dec. Dig. § 378]3].) 

3. INSURANCE. 

Where fire insurer's adjuster investigated loss, making no objection to pay- 

ment On account of mortgages or other insurance, and insurer did not tender 
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premiums paid until long after suit was instituted, insurer was estopped to insist 
upon forefeiture because of mortgages or other insurance. 

(For other cases, see Insurance, Dec. Dig. § 397.) 

4. INSURANCE. 

Excluding evidence of cost of furniture insured under valued fire policy eld 
not error (Rev. St. 1929, § 5829). 

Exclusion of evidence of cost of furniture was not error, since under 

Rev. St. 1929, § 5829, insurer is not permitted to deny that property 

insured was worth at time of issuing policy full amount insured, and 

only issue for jury was amount of depreciation, if any. 

(For other cases, see Insurance, Dec. Dig. § 500.) 

5. INSURANCE. 

Under allegation that property insured was household goods as described in 
fire policy covering household goods and personal effects, and that all property 
insured was destroyed, insured could recover for personal effects in building, 
especially where evidence of destruction thereof went in without objection. 

(For other cases, see Insurance, Dec. Dig. § 645[1].) 

APPEAL AND ERROR. 

Defendant not requesting more specific instruction could not on appeal 

mplain that instruction was too general. 

(For other cases, see Appeal and Error, Dec. Dig. § 216[2].) 

APPEAL AND ERROR. 

In action on fire policy, instruction could not be complained of on appeal 

directing verdict without reference to defense set up on account of chattel 

rtgages, where more specific instruction was not requested. 

For other cases, see Appeal and Error, Dec. Dig. § 216{2].) 

8 APPEAL AND ERROR. 

fn action on valued fire policy, instruction stating household goods were 
presumed to be worth amount insured for, instead of that insurer could not 
deny property was worth what it was insured for, jield not prejudical to insurer 
(Rev. St. 1929 § 5829). 

(For other cases, see Appeal and Error, Dec. Dig. § 1064]1].) 

9. INSURANCE 

In action on valued fire ploicy, instruction household goods were presumed 
0 be worth amount insured for veld not erroneous as telling jury household 
goods exclusive of personal effects were worth amount for which whole property 
was insured (Rev. St. 1929, § 5829). 

Instruction was, in substance, that household goods were presumed 

by law to have been worth amount they were insured for at time insur- 
ance contract was entered into, and that if jury believed that property 
was totally destroyed, unless jury believed there was reduction in value 
between time of issuance of policy and time of fire, verdict should be for 
face of policy less reduction, unless jury found insurer was entitled to 
avoid policy entirely, in which case verdict should be for insurer. 

(For other cases, see Insurance, Dec. Dig. § 669[12].) 

i). APPEAL AND ERROR. 

Fault, if any, in instruction as telling jury in effect that household goods, 
exclusive of personal effects, were worth amount for which whole property was 
insured, eld harmless, where insured was entitled to recover face of policy less 
depreciation (Rev. St. 1929, § 5829). d 

(For other cases, see Appeal and Error, Dec. Dig. § 1068[3].) 

Appeal from Cape Girardeau Court of‘ Common Pleas; Oscar A. Knehans, 
Judge. 

“Not to be published in State Reports.” 

\ction by C. M. Wolpers against the Globe & Rutgers Fire Insurance 
Company. From a judgment for plaintiff, defendant appeals. 

Affirmed. 
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Greensfelder & Grand, of St. Louis, and Oliver & Oliver, of Cape Girardeau 
(Howard V. Campbell, of St. Louis, of counsel), for appellant. 

Francis M. Kinder, of Poplar Bluff, for respondent. 

Sutton, Commissioner. 

This is an action on a fire insurance policy issued to plaintiff by defendant 
on September 29, 1930, in the sum of $1,200, covering on household and personal 
effects owned by plaintiff, located and contained in his one-story frame dwelling 
house, situate at 555 North Tenth street, Poplar Bluff, Mo. 

The action was originally brought in the circuit court of Butler county, 
whence it went on change of venue to the Cape Girardeau court of common 
pleas. 

The trial, with a jury, resulted in a judgment in favor of plaintiff for 
$1,007. Defendant appeals. : 

The policy provides as follows: “This entire policy, unless otherwise pro- 
vided by agreement endorsed hereon or added hereto, shall be void if the insured 
now has or shall hereafter make or procure any other contract of insurance, 
whether valid or not, on property covered in whole or in part by this policy; 
* * * or if the subject of insurance be personal property and be or become 
encumbered by a chattel mortgage.” 

The defense made below was a claimed forfeiture under these provisions of 
ihe policy, and the same defense is insisted upon here. 

The property insured was destroyed by fire on June 21, 1931. The loss was 
total. There was no salvage of any substantial value. It was shown without 
dispute in the record that there was no depreciation in the value of the insured 
property after the issuance of the policy until the fire occurred. In fact, it 
appears that the market value of used furniture had depreciated. 


The evidence shows that at the time of the issuance of the policy there 
were two chattel mortgages against certain articles of the insured property, to 
wit: One in favor of the Dalton-Baldwin Furniture Company for $162.19, cover- 
ing one Crosley radio, and another in favor of the Automobile Discount Company 
for $200, covering certain other articles of furniture. The mortgage on the 
radio was given on February 26, 1930. It was made payable in weekly install- 
inents of $3.65. The mortgage on the other articles of furniture was given on 
September 29, 1930, made payable in monthly installments of $10 each. The 


amounts remaining due on these mortgages at the time of the fire the evidence 
does not show. 


[1] There was other insurance on the radio, for $60, procured by the mort- 
gagee. He paid a premium of $1 for this insurance, and charged it to plaintiff's 
account. It was made a part of the carrying charges, and did not appear on the 
account as a premium. The insurance was made payable to plaintiff and the 
mortgagee as their interests might appear. However, the amount of the policy 
was less than the mortgage indebtedness at the time of the fire, and the amount 
of the insurance, $60, was paid by the insurer to the mortgagee, who credited on 
the mortgage indebtedness the amount so paid. This insurance on the radio was 
procured by the mortgagee for his own protection. It at no time exceeded the 
mortgagee’s interest. The mortgagee did not discuss the insurance with plain- 
iii at any time, and plaintiff had no knowledge of its existence prior to the fire. 
Such insurance therefore does not operate to void or vitiate the policy in suit. 
26 C. J. p. 188, § 229. . 


|2] The evidence shows without dispute in the record that the defendant's 
agent, who countersigned and issued the policy in suit, had full knowledge of 
the existence of the chattel mortgages at the time he issued the policy. In fact, 
he prepared the mortgage given to the Automobile Discount Company at the time 
he issued the policy, and arranged the loan for which the mortgage was given, in 
his capacity as agent for the Automobile Discount Company. It is not disputed 
that he was the agent of the defendant company, with plenary power to sell insur- 
ance and collect premiums thereon, and to prepare, countersign, issue, and deliver 
the policies therefor. In other words, he was the alter ego of the company, at 
Poplar Bluff, where he operated. Knowledge on his part of the existence of these 
mortgages must therefore be imputed to the company. 

[3] Moreover, defendant’s adjuster went to the scene of the fire shortly after 
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it occurred, interviewed the plaintiff, and made full investigation of the loss. He 
made no objection to the payment of the loss on account of the mortgages or the 
insurance procured by the mortgagee on the radio. Nevertheless, defendant did 
not pay the loss, nor return or tender return of the premiums paid by plaintiff un- 
til long after this suit was instituted, and had gone on change of venue to the 
Cape Girardeau court of common pleas, when the defendant filed its answer, nearly 
six months after the fire. There is nothing in the answer, nor in the evidence, to 
excuse or explain this long delay in tendering the return of the premium. 

Obviously, under this state of facts, defendant is estopped to insist upon a 
forfeiture of the policy in suit on account of either the mortgages or the other in- 
surance. Turner v. Providence-Washington Ins. Co., 86 Mo. App. 387; McCollum 
y. Liverpool, London & Globe Ins. Co., 67 Mo. App. 66; Shutts v. Milwaukee Me- 
chanics’ Ins. Co., 159 Mo. App. 436, 141 S. W. 15; Williams v. Connecticut Fire 
Ins. Co. (Mo. App.) 47 S.W.(2d) 207; Franklin v. Atlantic Fire Ins. Co., 42 Mo. 
456; Breckinridge v. American Central Ins. Co., 87 Mo. 62; Rosencrans v. North 
American Ins. Co., 66 Mo. App. 352; Ward v. Concordia Fire Ins. Co., 211 Mo. 
\pp. 554, 244 S. W. 959; Harland v. Liverpool & London & Globe Ins. Co., 192 
Mo. App. 198, 180 S. W. 998; Kern v. American Legion of Honor, 167 Mo. 471, 67 
S: W...232. 

It follows, of course, that defendant’s assignment of error upon the refusal of 
its instruction in the nature of a demurrer to the evidence is untenable. 

[4] Defendant assigns error here for the refusal of the court to permit him 
to show on cross-examination of the plaintiff the cost of certain pieces of furni- 
ture when he purchased the same a number of years prior to the fire. We are un- 
able to see how the cost was material, since, under the valued policy law, section 
5829, R. S. 1929 (Mo. St. Ann. § 5829), defendant is not permitted to deny that 
the property insured was worth at the time of the issuing of the policy the full 
amount insured, and the only issue for the jury was the amount of depreciation, 
if any, and the amount of plaintiff’s recovery must be determined on that basis. 

[5] But defendant urges that plaintiff was not entitled to recover in this action 
for the whole property insured and destroyed by the fire, for the reason that the 
policy covers household and personal effects, including such personal effects as 
wearing apparel shown to have been contained in the building, with the household 
furniture, and covered by the policy, whereas plaintiff’s petition seeks to recover 
only for “household goods,” and thus excludes any claim for recovery for personal 
effects such as wearing apparel. We are unable to accept this view. The petition 
alleges the date of the issuance of the policy, the amount of premiums paid there- 
for, and then alleges “that the property so insured was household goods owned by 
plaintiff, located at 555 North Tenth Street, in the city of Poplar Bluff, Missouri, 
as described in said policy of insurance.” It then alleges a total destruction by 
fire of “the property insured by the policy.” We think the petition, read as a 
whole, by fair intendment, if not by express averment, includes all the property 
covered by the policy. Moreover, the testimony on behalf of the plaintiff, showing 
the destruction of the personal effects, as well as of the household furniture, con- 
tained in the building and insured by the policy, went in without objection. 


Defendant assigns error for the giving of plaintiff’s instruction No. 1, on 
the ground that it submits an abstract proposition of law. There is no merit 
in this assignment. State ex rel. State Highway Commission vy. Haid (Mo 
Sup.) 59 §.W.(2d) 1057; Gettemeyer v. Thies (Mo. App.) 51 S. W. (2d) 868. 

Defendant further complains of the instruction for imputing to the defendant 
company the knowledge of its agent with respect to the incumbrance on the 
property, assuming that the agent received such knowledge within the scope oi 
his authority as agent. This complaint is necessarily ruled against defendant 
from what we have already said. There was no dispute about the agent’s 
authority at the trial. The undisputed facts—indeed, the conceded facts—showed 
that the agent was the alter ego of the defendant with full authority to waive 
conditions of the policy, and the knowledge which he obtained with respect te 
the incumbrance on the property was necessarily within the scope of his author- 
ity as the agent of the defendant. 

[6] Defendant further complains of the instruction for telling the jury 
that defendant is presumed to have waived matters of which it had notice, and 
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made no objection to. The criticism of this is that it is too general and does 
not state the facts constituting a waiver. Just what facts are omitted essentia! 
to constitute a waiver defendant has not seen fit to advise. If the defendant 
thought the instruction was too general with respect to the waiver, he had a 
right to request an instruction advising the jury more specifically concerning the 
same. Not having done so, it ought not be heard to complain here. There 
is nothing in the instruction complained of that would have conflicted in any 
way with any proper instruction the defendant might have requested. 

[7] Defendant assigns error upon the giving of plaintiff’s instruction No. 
2, because it directs a verdict without any reference to the defense set up on 
account of the chattel mortgages on the property. We do not regard the 
instruction as open to this criticism. It is true it does not in specific terms 
refer to the chattel mortgages, but it does require the jury to find that the 
defendant was advised of the respective interests of the plaintiff and others in 
the insured property, and that the plaintiff withheld no information and mad: 
no false statements to the defendant. We think the jury must have understood 
that the respective interests of the plaintiff and others in the property referred 
to the interests of the plaintiff and the mortgagees. No other interests were 
mentioned in the evidence. If the defendant thought the instruction was too 
general with respect to these interests, it had a right to request an instruction 
advising the jury more specifically concerning the same. Not having done so, 
it ought not be heard to complain here. There is nothing in the instruction 
complained of that would have conflicted in any way with any proper instruc 
tion the defendant might have requested. 

[8-10] Defendant assigns error upon the giving of plaintiff's instruction No. 
3, as follows: “The Court instructs the jury that the household goods in ques- 
tion are presumed by law to have been worth the amount they were insured 
for at the time plaintiff and defendant entered into the contract of insurance: 
sued upon, therefore if you find and believe that said property was totally 
destroyed, so that no substantial salvage remained your verdict should be fot 
the full amount of the policy unless you also find that between the time of the 
issuance of the policy and the date of the fire there was a reduction in the value 
of the property insured, in which case your verdict should be for the face of the 
policy less such reduction in value, unless however you should find that 
defendant is entitled to avoid the policy entirely, in which case your verdict 
should be for defendant.” 

Defendant contends that this instruction is erroneous because it tells the 
jury that the household-goods in question were presumed by law to be worth 
the amount for which they were insured at the time the insurance was issued. 
Defendant says that this statement is an attempt to apply the valued policy law 
providing that the defendant shall not be permitted to deny that the property 
insured was worth at the time of the issuance of the policy the full amount 
insured therein, and says that there is a vast difference in effect between 
heing prohibited to deny that the property was worth what it was insured 
for and a presumption that it is worth what it was insured for. There is 
a difference in the meaning of the two expressions, but the latter is more 
favorable to the defendant than the former. The worth of the property as 
fixed by a mere presumption may be disputed, but its worth as fixed by the 
policy may not be denied. 

Defendant further complains of the instruction, and says it is particularly 
prejudicial, because it tells the jury that the household goods are presumed 
to be worth the amount they were insured for, whereas the policy covered 
both household goods and personal effects, so that the effect of the instruction 
is to tell the jury that the household goods, exclusive of the personal effects, 
were worth the amount for which the whole property was insured at the time 
of the issuance of the policy. We do not believe the jury could have so 
construed the instruction. They must have understood, viewing the instruction 
in the light of the evidence, that the term “household goods” included the whole 
property insured. But, aside from this, we do not see how the defendant could 
have been harmed by this fault, if it was a fault, in the instruction. Plaintift 
was entitled to recover his damages for the whole property insured on the basis 
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of its value as fixed by the policy, less depreciation subsequent to the issuance 
of the policy, that is, he was entitled to recover the face of the policy less 
depreciation, and this is what the instruction tells the jury. 

The Commissioner recommends that the judgment of the circuit 
be affirmed. 

Per Curiam. 

The foregoing opinion of Sutton, C., is adopted 
court. 


court 


as the opinion otf the 


The judgment of the circuit court is accordingly affirmed. 
Becker, P. J.. and Kane and McCullen, JJ., concur. 


WEISS v. CONTINENTAL INS. CO. No. 22319. 
St. Lous Court of Appeals. Missouri. June 20, 1933. 
\s Modified on Denial of Rehearing July 3, 1933. 
61 Southwestern Reporter (2d) 392. 
1. INSURANCE. 

Fire policy provision that no action should be sustainable on _ policy 
until after full compliance by insured with several policy requirements, including 
submission to examination under oath and production for examination of al! 
books of account, bills, invoices, and other vouchers, is valid, and insured’s 
failure to comply therewith on reasonable demand postpones his right to sue. 

(For other cases, see Insurance, Dec. Dig. § 612[2].) 

2. INSURANCE. 

Fire policy provision that no action is maintainable on policy until after 
full compliance with policy requirements, including examination of insured and 

f his papers, having been inserted in policy for insurer’s benefit, may be 
waived by insurer. 

(For other cases, sce Insurance, Dec. Dig. § 612[2].) 

INSURANCE. 

Insurer’s denial of liability on fire policy is waiver of right to 
examination of insured or inspection of his papers and records. 

(For other cases, see Insurance, Dec. Dig. § 559[1].) 

4. INSURANCE. 

Evidence tending to show that insurer at all times took position that fire 
Was incendiary, and that insurer was not bound to pay anything on policy, held 
sufficient, on conflicting facts, to take to jury question of insurer’s waiver of 
right to examine insured and their papers and records. 

(For other cases, see Insurance, Dec. Dig. § 668[15].) 

8. INSURANCE. 

Inventory made by insured’s assignee shortly after loss held admissible in 
action on fire policy at least to show that inventory had been made and delivered 

‘ompany in compliance with policy conditions. 

Even if, as a general rule, such preliminary matters of proof as inven- 

tory of property destroyed are not competent evidence on issue of value 

ot property destroyed, they are competent on question of whether insured 

has complied with conditions of policy, requiring that insured, following 


siving of notice to insurer, should “make a complete inventory” of the 
property. 


insist 


For other cases, see Insurance, Dec. Dig. § 662[1].) 
ll. INSURANCE. 

Insurance company acting in good faith may contest issue of fact or Iaw 

Without subjecting itself to statutory penalty for vexatious delay. 
For other cases, see Insurance, Dec. Dig. § 602.) 
12. INSURANCE. 

Mere presence of issue of fact or law in action on fire policy will not alone 
exculpate company from liability for vexatious delay, if there is evidence that its 
attitude was vexations and recalcitrant. 

(For other cases, see Insurance, Dec. Dig. § 602.) 
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13. INSURANCE. 

Question of insurer’s vexatious refusal to pay amount due under fire policy, 
as respects right to statutory penalty, held for jury under evidence. 

(For other cases, see Insurance, Dec. Dig. § 668[1].) 

14. INSURANCE. 

That jury verdict for insured’s assignee on fire policy was for less than 
amount sued for held not to defeat claim for statutory penalty for vexatious 
delay. 

(For other cases, see Insurance, Dec. Dig. § 602.) 

Appeal from Circuit Court, Lincoln County; Edgar W. Woolfolk, Judge. 

“Not to be published in State Reports.” 

Action by Gus A. Weiss against the Continental Insurance Company. Judg- 
ment for plaintiff, and defendant appeals. 

Affirmed. 

Greensfelder & Grand, of St. Louis, and Williams & Huston, of Troy, for 
appellant. 

Abbott, Fauntleroy, Cullen & Edwards, of St. Louis, and Omer Avery, oi 
Troy, for respondent. 

BENNICK, Commissioner. 

This is an action upon a policy of fire insurance. The plaintiff is Gus A. 
Weiss, who sues as the assignee of Morris J. Yawitz and Frank E. Yawitz, the 
parties covered by the policy. The defendant is the Continental Insurance Com- 
pany, a New York corporation, but licensed to do business in the state of 
Missouri. 

The property insured consisted of the stock of shoes and hosiery, and the 
furniture, fixtures, and equipment in the Yawitz shoe store at 210714 Market 
street in the city of St. Louis. The fire occurred on January 25, 1931, and resulted 
in a total loss. 

There were in all three policies of insurance, each in a different company, 
and each for $2,000. There were policy provisions that each company should not 
be liable for a greater proportion of any loss than the amount of: each policy 
should bear to the whole insurance. 

The amount sued for in this case was $1,936.98, together with interest, the 
penalty for vexatious delay, and a reasonable attorney’s fee. The jury found for 
plaintiff, and assessed his recovery at $1,710 on the policy and at $85.50 for 
vexatious delay, and also allowed him an attorney’s fee of $200. Judgment was 
thereupon entered for plaintiff for the aggregate sum of $1,990.50 (being erron- 
cously calculated, it will be observed) ; and, after an unavailing motion for a new 
trial, defendant has duly appealed. 

Such provisions of the policy as bear upon the issues to be determined were 
as follows: 

“This Company shall not be liable beyond the actual cash value of the 
property at the time any loss or damage occurs, and the loss or damage shall be 
ascertained or estimated according to such actual cash value, with proper deduc- 
tion for depreciation however caused, * * *, and, the amount of loss or dam- 
age having been thus determined, the sum for which this company is liable pur- 
suant to this policy shall be payable sixty days after due notice, ascertainment 
estimate, and satisfactory proof of the loss have been received by ‘this company 
in accordance with the terms of this policy.” 

“This entire policy shall be void if the insured has concealed or misrepre- 
sented, in writing or otherwise, any material fact or circumstance concerning this 
insurance or the subject thereof; or if the interest of the insured in the property 
be not truly stated herein, or in case of any fraud or false swearing by the 
insured touching any matter relating to this insurance or the subject thereof, 
whether before or after a loss.” 

“If fire occur the insured shall give immediate notice of any loss thereby in 
writing to this company; * * * and, within sixty days after the fire, unless 
such time is extended in writing by this company, shall render a sfatement to this 
company, signed and sworn to by said insured, stating the knowledge and belief 
of the insured as to the time and origin of the fire; the interest of the insured 
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and of all others in the property; the cash value of each item thereof and the 
amount of loss thereon; all incumbrances thereon; all other insurance, whether 
valid or net, covering any of said property; and a copy of all the descriptions and 
schedules in all policies. * * *” 

“The insured, as often as required, shall exhibit to any person designated by 
this company all that remains of any property herein described, and submit t 
examinations under oath by any person named by this company, and subscribe the 
same; and as often as required, shall produce for examination all books of 
account, bills, invoices, and other vouchers, or certified copies thereof if originais 
be lost, at such reasonable place as may be designated by this company or its 
representatives, and shall permit extracts and copies thereof to be made.” 

“This company shall not be held to have waived any provisions or condition 
of this policy or any forfeiture thereof by any requirement, act, or proceeding 
on, its part relating to the appraisal or to any examination herein provided for; 
and the loss shall not become payable until sixty days after the notice, ascertain- 
ment, estimate, and satisfactory proof of the loss herein required have been 
received by this company, including an award by appraisers when appraisal has 
been required.” 

“No suit or action on this policy, for the recovery of any claim, shall be 
sustainable in any court of law or equity until after full compliance by the insured 
with all the foregoing requirements, nor unless commenced within twelve months 
next after the fire.” 


No point is made about the sufficiency of the petition. The special defenses 
in the answer were based upon the alleged breach by the insured of the quoted 
policy provisions. The answer further denied liability for the penalty for vexa- 
tious delay. The reply was in the conventional form. 

Following the fire, the insured placed the adjustment of the loss in the hands 
of plaintiff who is a member of a firm of insurance adjusters, while defendant 
was represented by one Paul J. Bierman. The latter also represented another one 
of the companies on the risk, and a third adjuster, named Fruchte, represented 
the third company. 

Notice of the loss was sent defendant by plaintiff a day or so after the fire. 

Thereafter a detailed schedule was prepared by plaintiff, showing the property 
which was destroyed by the fire; and on February 3, 1931, plaintiff met Bierman 
at the store by appointment, and the schedule was presented to and checked over 
by him. Such items as were not checked by Bierman personally were checked by 
Fruchte. 
_ On February 10, 1931, proof of loss, upon blanks of plaintiff’s own prepara- 
tion, were submitted by him to defendant, together with a letter demanding an 
appraisal. No blanks were ever furnished the insured by defendant, the latter 
having no objection to the forms adopted by plaintiff. However, upon receipt of 
the proofs from plaintiff, defendant sent a letter under date of February 26, 
1931, objecting to the same because no books, bills, invoices, and the like had been 
submitted in support of the claim. On the following day plaintiff replied, advising 
that the bills had been destroyed, but that duplicates were being obtained and 
would be furnished. The record shows, however, that no such bills or invoices 
were ever submitted. 

Dut though defendant, through Bierman, first objected to the proofs of loss 
upon the ground stated in the letter, it appears that its actual objection was that 
the claim was not an honest one, but that the case was one of arson. In fact 
Bierman so testified, stating that he did not think the claim was honest, though 
admitting that he had never given plaintiff any excuse for the company’s failure 
to pay. On April 4, 1931, the proofs of loss were returned to plaintiff. 


As bearing upon the question of the attitude of defendant, the record dis- 
closes that, on the morning after the fire, Bierman was out at the store, and was 
overheard to say that he was “going to see these boys sweat blood before they 
get a dime out of this fire.’ A very similar attitude was maintained by Bierman 
afterwards in his dealings with plaintiff. In ten or twelve conversations between 
the two between the date of the fire and March 18th, plaintiff requested Bierman 
to adjust the loss so that the claims of creditors could be taken care of, and 
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each time Bierman replied, in effect, that he “had nothing to sav and nothing to 
offer.” In the last conversation he called plaintiff a liar, though in connection 
with his testimony in a previous case. 

It also appears that, for several weeks during the controversy, detectives from 
defendant’s arson department had been investigating the claim independently of 
Bierman’s own investigation. 

On March 24, 1931, Bierman wrote the insured on behali of defendant and 
also the other insurance company which he represented, requesting an examina- 
tion of the insured under oath for Mareh 30th, and also requesting that at that 
time they produce all books of account, bills, invoices, and records of bank de 
posits. Acting upon the advice of counsel, the insured failed to comply with this 
request. 

The question of whether or not the origin of the fire was incendiary was 
sharply contested at the trial, but upon conflicting evidence the verdict of the 
jury has resolved that issue against defendant’s contention. 

Suit was filed in the circuit court of Lincoln county on April 25, 1931, 
returnable to the September, 1931, term of court. The trial, judgment, ana 
defendant’s appeal all followed, as has been heretofore indicated. 

[1] The chief insistence of defendant is that its requested peremptory instruc- 
tion should have been given at the close of the entire case. As the basis for the 
point it argues that a breach on the part of the insured stands admitted as to the 
policy provision relating to the examination under oath, and the production 

ks, bills, and invoices: and that there having been no waiver of si 


vn part, an action on the policy was not maintainable 


tofore quoted the provisions of the policy that the insured, as 
should submit to an examination under oath, and produce f 
ooks of account, bills, invoices, and other vouchers: and that 
should he sustainable until after full compliance by the 
the several policy requirements. Such a provision for the examina 
red and his papers is indeed a valid one, and a failure on his 1 
th a demand reasonably based upon it will postpone his right to sue 


olicy so provides, as in the instant case. Phillips v. Protection Insur 


ance Co., 14 Mo. 220; Fleisch v. Insurance Compnay of America, 58 Mo. App 
596; Knight v. Firemen’s Insurance Co. (Mo. App.) 49 S.W.(2d) 682: 26 C. J 
Jon. 0ee 14 RC. Looe. 1 8 -5is. 


Plaintiff suggests several reasons why, as he views the case, the failure of 
his assignors to have submitted to the examination set for March 30th, more than 
two months after the fire, was not fatal to their right to maintain the action, 
but it seems that, aside from all other considerations, their refusal may be excused 
upon the ground of waiver. 

[2-4] Having been inserted in the policy for the benefit of defendant, the pro- 
vision in question was one which might be waived by it (26 C. J. 281, 390); and the 
waiver in this case is to be placed upon a previous denial of liability. In other 
words, it was essential that the demand for an examination of the insured be 
made in good faith: and if defendant’s prior conduct was inconsistent with the 
idea that the examination was to be conducted in good faith, and if it had been 
brought home to the insured that defendant had already determined to deny all 
liability, then the law would not insist upon the doing of a useless thing, and would 
not penalize the insured because of their failure to have acceded to defendant's 
demand. 

Here, the very second day aiter the fire, Bierman stated that he was “going to 
see these boys sweat blood before they get a dime out of this fire.’ Such a state- 
ment at the very inception of the controversy is hardly to be reconciled with the 
idea that it was Bierman’s purpose to investigate the claim with a view to its 
amicable adjustment. Siegle v. Phoenix Insurance Co., 107 Mo. App. 456, 
81 S. W. 637. Furthermore, his attitude afterwards in ten or twelve conver- 
sations with plaintiff was that he “had nothing to say and nothing to offer.” As 
early as March 18th he flatly called plaintiff a liar in connection with the assertion 
of the claim, and the request for the examination was not made until six days af- 
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terwards. For a long time the arson department of the company had been con- 
ducting an independent examination. 

\Ve are not to be understood as holding that defendant’s mere investigation of 
the loss was a denial of liability, or that it was to be deprived of its right to ¢on- 
duct an investigation by reason of the frequent demands of the insured, or their 
representative, that the loss be adjusted. Under the very terms of the policy the 
loss was not payable until sixty days after due notice, ascertainment, estimate, and 
satisfactory proof of loss had ben received by defendant. But separate and apart 
irom the question of the investigation was the proof of acts and conduct which 
tended to establish a fixed purpose to deny liability; and a denial of liability is a 
waiver of the right to insist upon an examination of the insured or an inspection 
of his papers (26 C. J. 411), just as it is a waiver of other and similar conditions 
in the policy. Siegle v. Phcenix Insurance Company, supra; Burgess v. Mercantile 
Town Mutual Insurance Co., 114 Mo. App. 169, 89 S. W. 568; Ferguson v. Home 
Insurance Co., 208 Mo. App. 422, 236 S. W. 402. 

We are not saying that the evidence disclosed a waiver as a matter of law, 
but rather that the evidence tending to show that defendant at all times took the 
position that the fire was an incendiary one, and that it was not bound to pay any- 
thing, was sufficient, on conflicting facts, to take the question of waiver to the 
jury. Maddox vy. German Insurance Co., 39 Mo. App. 198. It follows, therefore, 
that defendant’s requested peremptory instruction in the nature of a demurrer to 
all the evidence was properly refused. 

[5, 6] Next error is assigned to the giving of plaintiff’s instruction No. 1 which 

; directed in general to the issue of waiver as the same has been discussed un- 
der the preceding point. The instruction covers more than two printed pages in 
the record, and to set it out in its entirety would but unduly lengthen this opinion 
and serve no useful purpose, since in any event the instruction is available to the 
Supreme Court for purposes of review. State ex rel. Union Biscuit Co. v. Becker, 
16 Mo. 865, 293, S. W. 783. Suffice it to say that it referred the jury to the testimony 
egarding Bierman’s response to plaintiff’s numerous requests for settlement, and 
told the jury that, if they found such facts to be true, then they could find that de- 
rendant had denied liability and had waived its right to have the insured furnish 

oofs of loss, or suhmit to an examination under oath, or produce their books of 
count, bills, invoices, or other vouchers or records. 


The objections to the instruction are that it hypothesized facts not in evi- 

ice; that it ignored facts, statements, and documents in evidence, and limited 

jury’s consideration to the testimony of plaintiff on the subject of waiver: and 
that the facts hypothesized in the instruction were not sufficient to constitute a 
alvel 


We find that none of such objections are well taken. The facts hypothesized 
vere in evidence, though it is true that, in referring the jury to the testimony re- 
garding Bierman’s statements to plaintiff, Bierman’s exact language was not em- 
ployed. However, the import of the language was the same in both instances, and 
therefore there is no room for the assertion that the instruction misinterpreted 
the evidence. That the facts hypothesized, if found to be true, were in effect a 
denial of liability for the loss and constituted grounds for the finding of a waiver, 
has already been decided. Nor is it a ground for complaint that the instruction ig- 
nored defendant’s evidence, and limited the consideration of the jury to the evi- 
lence for plaintiff alone. It was plaintiff’s right to have an instruction on any 

eory which his evidence tended to support, and such right was not affected by 
the fact that defendant may have offered countervailing testimony. Jennings v. 
Cooper (Mo. App.) 230 S. W. 325; Rooker v. Deering Southwestern Ry. Co. (Mo. 
\pp.) 204 S. W. 556; Collins vy. Rankin Farms (Mo. App.) 180 S. W. 1053. 

[7] Error is also assigned to the giving of plaintiff’s instruction No. 2. This 
instruction was based upon section 5828, R. S. 1929 (Mo. St. Ann. § 5828), which 
provides, in substance, that if any insurance company, having been notified of a 
loss, shall fail or refuse to furnish blank forms for making proof of loss, then the 
company will he deemed to have waived the requirement that such proofs be fur- 
nished. 

_ Conceding that the instruction correctly stated the purport of the statute, de- 
tendant nevertheless argues that it was erroneously given in this case because the 
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insured themselves waived defendant’s failure to submit blanks by furnishing 
proofs of loss upon forms of their own preparation, which, incidentally, were satis- 
factory to defenadnt as to form. Plaintiff disputes the point, but, as we view the 
case, we need not greatly concern ourselves with the merits of the particular con- 
troversy. Even if the instruction were inapplicable to the case because of the act 
of the insured in furnishing their own proofs of loss, its giving would not work 
a reversal unless it could be said that prejudice resulted. Shimp v. Woods-Evertz 
Stove Co., 182 Mo. App. 448, 168 S. W. 811; Mullinax v. Lowry, 167 Mo. App. 445, 
151 S. W. 745; Esty v. Walker, 222 Mo. App. 619, 3 S. W. (2d) 744. Here we think 
that no prejudice to defendant could have resulted. Not only did it make no 
point in the submission of the case that proofs of loss had not been furnished, but 
it admitted in its own instructions that they had been furnished. Consequently, not 
having submitted such a defense, the question of waiver with respect to the making 
of the proofs of loss was immaterial, and the instruction complained of could in no 
event be regarded as having constituted reversible error. 


[8] As regards the admission of evidence, defendant assigns error to the ad- 
mission of the inventory which plaintiff made shortly following the loss. Of the 
several objections which were urged against the competency of the document at 
the trial, it has only preserved the point that the inventory was not competent evi- 
dence of value, there having been no agreement between the parties that it repre- 
sented a sound value. As a matter of fact, the evidence did show without dispute 
that Bierman and Fruchte, in company with plaintiff, had checked the loss against 
the inventory. But conceding that as a general rule such preliminary matters of 
proof are not competent evidence upon the issue of the value of the property 
destroyed, yet they are competent upon the question of whether the insured has 
complied with the conditions of the policy in such respect. Newmark v. Liverpool 
& London Fire & Life Insurance Co., 30 Mo. 160, 77 Am. Dec. 608; Browne v. Clay 
Fire & Marine Insurance Co., 68 Mo. 133. In this instance one of the policy re- 
quirements was that the insured, following the giving of immediate notice to de- 
fendant, should “make a complete inventory” of the property. Consequently such 
inventory was admissible in evidence over defendant’s objection, at least to show 


that it had been made and delivered to the company in compliance with the condi- 
tion of the policy. 


[9] The next point concerns the testimony of defendant’s witness Jordan, a 
captain of the Underwriters’ Salvage Corps in St. Louis for twenty-one years. Upon 
receipt of notice of the fire, Jordan and his crew had responded to the alarm, and, 
after the firemen had extinguished the fire, they went inside to salvage such of 
the loss as they could. Jordan testified that he examined and observed the condi- 
tion of the merchandise and the stock of goods after the fire, and whether the 
stock was inflammable or not; and, after some controversy between counsel in re- 
gard to the propriety of questions put to the witness, he testified that he did not 
think there was anything in a shoe store of the kind and character of that of the 
insured which would cause a fire of that kind. 


Later he was asked to state, in the light of his twenty-one years of experience, 
whether the fire and condition he observed was likely to have been caused by any- 
thing that was on the premises in so far as he could see. Though this question ob- 
viously called for but a repetition of what the witness had already testified to the 
court sustained an objection to it. Defendant’s counsel thereupon made an offer 
of proof, offering to show by the witness than the fire could not and would not 
have been caused by any of the things in the store. 


The action of the court in sustaining the objection to the question is assigned 
as error. Whether the court was correct in holding that the question was too gen- 
eral in view of the lack of knowledge of the witness of the stock preceding the 
fire, we need not determine. In sustaining the objection, the court announced 
that it would permit the witness to testify as to any condition he observed on the 
premises, to give his opinion as to what condition would cause a fire, and to testify 
to any condition he saw there that would have caused such a fire. Thereupon the 
witness stated that from his experience it was his opinion that shoes put in hoxes 
and distributed over the shelves as they were in the insured’s store could not have 
spread a fire of the kind and character he saw there. This answer substantially 
conformed to the offer of proof, and would have been a complete answer to the 
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question which was held objectionable by the court. Consequently, defendant is 
now in no position to claim that it was prejudiced by the action of the court in sus- 
taining the objection to the question. Hicks v. Vieths (Mo. Sup.) 46 S.W.(2d) 
604: Meeker v. Metropolitan Street Ry. Co., 178 Mo. 173, 77 S. W. 58; Denkman 
y. Prudential Fixture Co. (Mo. Sup.) 289 S. W. 591; Hurley v. Illinois Cent. R. 
Co., 221 Mo. App. 478, 282 S. W. 97; Daggs v. St. Louis-S. F. Ry. Co. (Mo. App.) 
51 S.W.(2d) 164. 

[10] The last point which has to do with the evidence is that the court com- 
mitted error in limiting the cross-examination of plaintiff to the issue of vexatious 
delay, as regards the question of whether the books and records of the insured had 
been produced upon defendant's demand for their inspection. Defendant argues 
that it had pleaded such failure as one of its affirmative defenses, and that it had 
the right on cross-examination of the plaintiff himself to develop such testimony 
as it could which would tend to support its pleaded affirmative defense, and thus 
defeat plaintiff’s claim. 

We think the ruling of the court was wrong, but harmless. As a matter of 
fact, there was no contention on the part of plaintiff that he or the insured had 
submitted such records for defendant’s inspection but rather that the latter had 
waived its right to insist upon an inspection by its previous denial of liability. 
But most important of all, in the submission of the case, defendant received an in- 
struction based upon such affirmative defense, and calling for a verdict for de- 
fendant unless the jury should find for plaintiff upon the issue of waiver. This 
was all defendant had the right to ask, and therefore it was not prejudiced by any 
limitation the court may have originally put upon the purpose for which the evi- 
dence was admitted, especially when the court, in giving the case to the jury, re- 
ceded from its previous position by submitting such defense generally. 

[1l, 12] Finally defendant insists that plaintiff’s instruction No. 3 was er- 
! us'y given. ‘This was the instruction which submitted the issue of vexatious 
delay. The only objection which has a show of merit is that there was no evi- 
dence to warrant the giving of the instruction. 

We are not unaware that an insurance company, acting in good faith, may 
contest an issue either of fact or of law without subjecting itself to the penalty of 
the statute; hut the mere presence of such an issue in the case will not of itself ex- 
culpate the company from the charge of willful obstruction if there is evidence 
that its attitude was nevertheless vexatious and recalcitrant. Exchange Bank v. 
Turner, 321 Mo. 1104, 14 S.W.(2d) 425; Florea v. Iowa State Insurance Co., 225 
Mo. App. 49, 32 S. W.(2d) 111: Stewart v. North American Accident Insurance 
Co. (Mo. App.) 33 S.W.(2d) 1005. 

[13, 14] We need but refer to the evidence which we have heretofore noted in 
connection with other points. If plaintiff’s evidence is to be believed, defendant’s 
attitude towards the claim was at all times vexatious, beginning with Bierman’s at- 
titude at the store when he announced that he was going to make the insured sweat 
blood before they recovered on the claim, including Bierman’s passing the lie to 
plaintiff when the final request for an adjustment was made, and concluding with 
defendant’s request for an examination under oath and an inspection of papers and 
records, when it had already determined to contest the claim. This, we think, was 
sufficient to take the issue of vexatious delay to the jury; nor is it of material con- 
sequence that the verdict of the jury was for less than the amount demanded and 
sued for. Block v. United States Fidelity & Guaranty Co., 316 Mo. 278, 290 S. W. 
429; Elliott v. Fidelity-Phenix Fire Insurance Co. (Mo. App.) 267 S. W. 441; 
Friedman v. Maryland Casualty Co. (Mo. App.) 21 S.W.(2d) 880. 

Other points assigned as error have either been abandoned or else dipsosed 
of by what we have said in connection with other matters for decision. 

Finding no error materially affecting the merits of the action, or prejudicial 
to defendant’s rights, the Commissioner recommends that the judgment of the 
circuit court be affirmed. ; 

Per Curiam. 

The foregoing opinion of Bennick, C., is adopted as the opinion of the court. 

The judgment of the circuit court is accordingly affirmed. 

Becker, P. J., and Kane and McCullen, JJ., concur. 
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JENSEN v. LINCOLN HAIL INS. CO. No. 28492. 
Supreme Court of Nebraska. June 16, 1933. 
249 Northwestern Reporter 94. 
1. INSURANCE. 

Policy in which sum thereof is stated in aggregate, but further expressed 1: 
specific amount on cach of several designated portions of insured property, is not 
indivisible contract, but as to each division of property is entire, though there may 
he included in division several articles. 


« . > ~ * 
(For other cases, see Insurance, Dec. Dig. § 179.) 


2. INSURANCE. 
Policy will be construed more strongly against party by whom it was drafted. 
(For other cases, see Insurance, Dec. Dig. § 146[3].) 

3. INSURANCE. 

Where hail policy stated aggregate amount thereof but further provided 
separate and distinct amount of insurance as to each of five separate tracts ot 
wheat insured, rider providing that insurer should not be liable for any damage 
by hail unless amount of loss should exceed 10 per cent. of total amount of insur 
ance held not applicable to insured property as whole, but was operative as t 
insurance provided for each tract. 

(For other cases, see Insurance, Dec. Dig. § 502.) 

5. INSURANCE. 

Contract of hail insurance issued by insurer organized under assessment hail 
insurance law is composed of statute authorizing insurer’s organization, articles 
of incorporation, by-laws duly enacted, application for insurance, and_ policy 
(Comp. St. 1929, § 44-912). 

(For other cases, see Insurance, Dec. Dig. §§ 151[2], 152[%].) 

6. INSURANCE. 

In absence of terms in insurance contract requiring insured to execute receipt 
in full on being paid for loss, insurer cannot exact from insured receipt in full 

(For other cases, see Insurance, Dec. Dig. § 603.) 

7. INSURANCE. 

Insured striking out words “receipt and release in full,” before indorsing 
check for hail loss, acted within his rights and was not estopped to deny payment 
in full. 

(For other cases, see Insurance, Dec. Dig. § 579.) 

Syllabus by the Court. 

1. When an assessment hail insurance company is organized undér the laws 
of this state, the provisions of the statute authorizing its organization, the articles 
of incorporation, the by-laws of the company, the application for membership, and 
the policy issued thereon constitute the contract between the company and_ th« 
assured. 

2. “Courts will construe policies of insurance more strongly against the party 
hy whom the contract has been drafted, and who has had the time and oppor- 
tunity to select, with care and ingenuity, and with a view to its own interest, the 
language in which the contract is couched.” Connecticut Fire Ins. Co. v. Jeary 
60 Neb. 338, 83 N. W. 78, 51 L. R. A. 698. ‘ 

3. “A policy of insurance in which the sum thereof is stated in the aggregate, 
hut further expressed in a specific amount on each, several designated portions 
of the insured property, is not an entire and indivisible contract, but as to each 
division of the property it is entire, though there may be included in a division 
several articles.” Home Fire Ins. Co. v. Bernstein, 55 Neb. 260, 75 N. W. 839 

4. “A condition or provision of such a policy will not be construed as ap- 
plicable to the property considered as a whole, but as operative and of force 
relative to each separated portion or division thereof.’ Home Fire Ins. Co. v 
Bernstein, 55 Neb. 260, 75 N. W. 839. 

5. “A debt will not be extinguished by the payment of a less sum than the 
amount actually due, unless based upon a new and sufficient consideration.” Fitz- 
gerald vy. Fitzgerald & Mallory Construction Co., 44 Neb. 463, 62 N. W. 899. 
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6. In the absence of terms in an insurance contract which expressly or by 
necessary implication require the assured to execute a receipt in full on being 
paid a loss covered by such insurance, the making of such receipt in full cannot 
be lawfully exacted by the insurer. 

7. As to the defense of accord and satisfaction, this case is ruled by Johnson 
v. St. Paul Fire & Marine Ins. Co., 104 Neb. 831, 178 N. W. 926. 

8. Evidence examined, and held sufficient to support the judgment of the 
district court. 

Appeal from District Court, Banner County; Tewell, Judge. 

Action by Earl W. Jensen against the Lincoln Hail Insurance Company 
From a judgment for plaintiff and from an order overruling its motion for a 
new trial, defendant appeals. 

Affirmed. 

Burkett, Wilson, Brown, Wilson & VanKirk, of Lincoln, for appellant. 

R. V. Rodman and John H. Kuns, both of Kimball, for appellee. 

Heard before Goss, C. J., and Rose, Good, Eberly, and Paine, JJ. 

ERERLY, Justice. 

This is an action at law by plaintiff Jensen against the defendant, an insur- 
ance company incorporated under the assessment hail insurance law of Nebraska, 
to recover the sum of $285, and interest, alleged to be the unpaid balance duc 
under the terms of the policy for a hail loss sustained by assured and “adjusted 
by the parties” in the sum of $1,825. The defendant company admits the issuance 
of the policy; that plaintiff suffered a partial loss of the crops insured by hail; 
“that due notice thereof was given: and that said loss was duly adjusted and 
agreed upon between the parties hereto in the sum of $1,825;” alleges complei2 
pavment thereof by the cancellation of plaintiff’s premium note in the sum of 
$599.20, the payment of $690.80 in cash, and the deduction of the sum of $535, to 
which credit defendant claims it was entitled by virtue of a “ten per cent. de- 
ductible hail loss clause” which, in the form of a “rider,” was attached to and 
constituted a part of the policy in suit; and that, further, plaintiff is estopped by 
having accepted and cashed the check of $690.80 containing an indorsement on the 
hack thereof reciting in effect that it constituted payment in full of the balance 
if loss in suit. To this answer plaintiff for reply filed a general genial. A trial 
resulted in recovery by plaintiff as prayed. From the order overruling its motion 
for a new trial, defendant appeals. 

Thus, we have in effect two questions for our determination, viz., the proper 
construction of the policy in suit, and the question of plaintiff's estoppel. 

This instrument in suit provides: “The Lincoln Hail Insurance Company does 
insure plaintiff to the amount of $5,350 against all direct loss or damage by hail 
to growing crops on land not to exceed the amount specified in the insured’s 
application,” which is copied on the face of the policy. This included 535 acres of 
wheat composed of five tracts of various sizes, situated in three sections, and 
in five governmental subdivisions. In the policy there is specified for each tract 
a separate and distinct amount of insurance. It appears that the hail damage in 
suit was confined to two of the five separate tracts of wheat insured. The two 
tracts thus sustaining damage were separately insured under the terms of the 
policy, in separate amounts, which aggregate $2,500. 

The policy also recites that it “is made and accepted subject to the foregoihe 
supulations and conditions and to the conditions printed on the back hercof, 
vhich are hereby specifically referred to and made a part hereof.” 

_ Among the “conditions” thus incorporated by reference is section 21 of the 
'v-laws printed on the back of the policy. This section includes the following: 

“All losses shall be adjudged by regularly appointed adjusters of the company 
on the basis of the percentage of the loss sustained to the insurance carried, but 
in no case shall the company be liable for more than the actual amount of loss 
sustained. * * * But in no event shall this company be liable for any loss 
unless the loss or damage by hail equals or exceeds five per cent. of the total 
amount of insurance herein applying to the particular crop or portion thereof so 
damaged.” 

The undisputed evidence is that, in soliciting this as well as other insurance 











902 The Insurance Law Journal, Vol. 81 [ Nov., 1933 


generally, the crop on each separate tract of land was treated as a separate insur- 
ance risk. It was separately valued, and a specific. amount of coverage was 
assigned to it. Thus, the “gross premium” stated in the policy was in fact merely 
the aggregate of the premium due for risks insured. And so also, under the 
language referred to, excluding the terms of the rider, it fairly appears that the 
liability of -the company to respond in damages was to be determined by the 
application of the 5 per cent. clause to each separate tract, and without reference 
to the percentage of damage sustained by the aggregate crops covered by the 
policy. 

Sut it is disclosed that, by an agreement of the parties, a rider was attached 
to the policy. It provides in part: 

“Application for ten per cent. deductible hail loss clause. 

“I hereby request that there be attached to and made a part of the hail 
policy to be issued to me by the Lincoln Hail Insurance Company, Lincoln, 
Nebraska (application for which to the amount of $5350 is made by me this day) 
the following deductible liability clause, to wit: ‘The assured having elected to 
pay a reduced premium upon the policy to which this rider is attached, by accept- 
ing said policy, agrees that the company shall not be liable for any loss or 
damage by hail to any crop or crops insured, unless the amount of the loss or 
damage shall exceed ten per cent. of the total amount of insurance provided for 
in the policy to which this rider is attached, and in event of loss or damage the 
company’s liability therefor shall be reduced by an amount equivalent to ten pei 
cent. of the total amount of said insurance provided for in this policy,’” etc. 


This rider also contains the following stipulation: 


“This rider shall not modify, qualify or change any of the terms and con- 
ditions of said policy except that it shall lessen the liability of the company as 
herein stated.” 

It is important, in view of the terms of the rider quoted, to first determine 
whether the completed contract, resulting from its attachment to the original 
instrument, now constituted an “entire contiact” or is to be regarded as a “divisible 
contract.” 

In 14 R. C. L. 939, § 114, it is stated: “There may be said to be three distinct 
rules on this question, each having the support of respectable authority. One rule, 
which has considerable support, is that where the amount of insurance is appor- 
tioned to distinct items, but the premium paid is gross, the contract is entire 
The courts of a number of other states have laid down the rule that, where the 
property insured consists of different items which are separately valued or 
insured for separate amounts, the contract is divisible, and a breach of warranty 
or condition as to one item will not affect the insurance on the remainder of the 
property, even though the premium be entire. There is still another line of cases 
which take a middle ground between the extreme doctrines above stated, and hold 
that the question of the severability of the contract in such cases depends upon the 
nature of the risk—i. ¢., that where the property is so situated that the risk on 
one item cannot be affected without affecting the risk of the other items, the 
policy must be regarded as entire; but where the property is so situated that the 
risk on each item is seperate and distinct from the risk on the other items, so 
that what effects the risk on one item does not affect the risk on the others, the 
policy must be regarded as severable.” 

This jurisdiction is committed to the view expressed by the second rule 
State Ins. Co. v. Schreck, 27 Neb. 527, 43 N. W. 340, 6 L. R. A. 524, 20 Am. St. 
Rep. 696; German Ins. Co. vy. Fairbank, 32 Neb. 750, 49 N. W. 711, 29 Am. St. 
Rep. 459; Phenix Ins. Co. v. Grimes. 33 Neb. 340, 50 N. W. 168. 

[1] In Home Fire Ins. Co. v. Bernstein, 55 Neb. 260, 75 N. W. 839, we 
again announced the doctrine: 

“A policy of insurance, in which the sum thereof is stated in the aggregate, 
but further expressed in a specific amount on each several designated portions of 
the insured property, is not an entire and indivisible contract; but as to each 
division of the property it is entire, though there may be included in a division 
several articles. 

“A condition or provision of such a policy will not be construed as applicable 
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to the property considered as a whole, but as operative and of force relative to 
each separated portion or division thereof.” 

[2] Also, in determining the true import of the controlling language of the 
policy in suit, it will be remembered that this court has frequently announced as 
a guiding principle of construction, that “Courts will construe policies of insur- 
ance more strongly against the party by whom the contract has been drafted, and 
who has had the time and opportunity to select, with care and ingenuity, and 
with a view to its own interest, the language in which the contract is couched.” 
Connecticut Fire Ins. Co. v. Jeary, 60 Neb. 338, 83 N. W. 78, 51 L. R. A. 698. 

See, also, Modern Woodmen of America v. Wilson, 76 Neb. 344, 107 N. W 
568; Farmers’ Union Grain Co. v. United States Fidelity & Guaranty Co., 109 
Neb. 142, 148, 190 N. W. 221; Coad v. London Assurance Corporation, 119 Neb. 
188, 190, 227 N. W. 925; Woodring v. Commercial Casualty Ins. Co., 122 Neb. 
734, 241 N. W. 285. 

{3} In view of the authorities discussed and cited, it is quite obvious that 
the provisions of the policy in suit, including as part thereof the “ten per cent. 
deductible hail loss clause,” still express a specific amount of insurance on each 
designated tract of wheat. The general nature of the insurance contract has not 
been changed by the attachment of the “rider.” The last named instrument 
expressly provides that it “shall not modify, qualify or change any of the terms 
and conditions of said policy except that it shall lessen the liability of the com- 
pany as herein stated.” As it was a “divisible policy” before the attachment of 
the “rider,” in view of the language quoted it must remain a “divisible policy” 
thereafter. It would follow that such expressions in the “rider” as “unless the 
amount of the loss or damage shall exceed ten per cent. of the total amount ot 
insurance provided for in the policy to which this rider is attached,” will not be 
construed as applicable to the insured property as a whole, as would be required 
in the case of an “entire and indivisible contract,” but rather as provisions 
“operative and of force relative to each separated portion or division thereof” 
(Home Fire Ins. Co. v. Bernstein, supra,) which is imperative as the contract 
now construed is a “divisible contract.” In short, with the deductible clause 
attached, the payable losses must be determined and computed on the basis of a 
“divisible contract.” Therefore, the defendant was entitled, under the 10 per cent. 
deductible clause, to credit for, and to deduct to the extent of, $250 and no more. 

[4] The defendant further contends that, even though $285 was not paid, to 
which the plaintiff was entitled, the payment by it of a less ¢ amount than actually 
due was effective, under the facts disclosed, to cancel all claims under the insur- 
ance contract. 

The unquestioned rule in this jurisdiction appears to be: “A debt will not 
be extinguished by the payment of a less sum than the amount actually due, unless 
based upon a new and sufficient consideration.” Fitzgerald v. Fitzgerald & Mallory 
Construction Co., 44 Neb. 463, 62 N. W. 899, 900. See, also, McIntosh v. Johnson, 
51 Neb. 33, 70 N. W. 522; Canadian Fish Co. v. McShane, 80 Neb. 551, 114 
N. W. 594, a4 L. R. A. (NX. S.) 443, 127 Am. St. Rep. 791; Schreier v. Briffin, 
104 Neb. 722, 178 N. W. 511. ; 

To meet this situation appellant relies on its defenses of accord and satis- 
faction, and estoppel, which it pleaded affirmatively in its answer. The burden of 
proof as to these defenses is necessarily imposed on the insurance company. 

[5] The determinative question is whether this burden has been successfully 
carried, in view of all the circumstances appearing in the record. It appears from 
the policy in suit that the company involved herein is organized under the assess- 
ment hail insurance law of Nebraska, some of the pertinent provisions of which 
are carried in section 44-912, Comp. St. 1929, as supplemented and modified by 
other provisions of the Nebraska Insurance Code. It is obvious, therefore, that 
the statute authorizing its organization, the articles of incorporation, the by-laws 
duly enacted, the application for insurance, and the policy, together constitute the 
contract controlling between the parties to this litigation. Morgan v. Hog Raisers’ 
Mutual Ins. Co., 62 Neb. 446, 87 N. W. 145: Farmers’ Mutual Ins. Co. v. Kinney. 
64 Neb. 808, 90 N. W. 926; Sharpe v. Grand Lodge, A. O. U. W., 108 Neb. 193, 
188 N. W. 100, 189 N. W. 176. 

\ damage to the property covered by this hail insurance in the sum of $1,825 
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is not controverted. It must indeed be deemed liquidated, for it was, under the 
terms of the insurance contract, admittedly “adjusted” at that amount by an 
“adjuster” sent out by the insurance company for that purpose, which adjustment 
appears to have been duly approved. Treat y. Price, 47 Neb. 875, 66 N. W. 834. An 
“adjuster” or “insurance adjuster” is a person, copartnership or corporation who 
undertakes to ascertain and report the actual loss to the subject-matter of insur- 
ance due to the hazard insured against. Evidence in the record affords ample 
proof that the adjustment thus made was approved by the defendant. 

Exhibit G, introduced in evidence by the defendant, discloses that on June 23, 
1930, the adjuster and claimant agreed in writing that the total amount of the 
hail loss suffered was $1,825. This instrument also contains an interlineation of 
the words, “less 10 per cent. deductible, $535.” Obviously this line in the original 
instrument, and also in the duplicate, has been subject to erasures, which evi- 
dently were not explained to the satisfaction of the trial court, and as to whicu 
the plaintiff in effect testified that the words last quoted were, unknown to him, 
inserted after the instrument had received his signature. 

At a later time a further agreement appears to have been made by the 
parties by which the insurance company was authorized to deduct from the loss 
as adjusted the amount unpaid on a premium note executed by plaintiff and ii 
insurer’s possession. 

On or about September 23, 1930, at a time when there were no matters in 
present dispute between the assured and the insurance company, the latter mailed 
to the former a check in the sum of $690.80. Upon the face of this instrument 
appears the words, “loss check.” The signature, “Lincoln Hail Insurance Com- 
pany, by — —, Treasurer,” appears as part of the printed form, and is com- 
pleted by the written signature. On the back of this instrument at the top appears, 
as part of the printed blank, “Loss check for,” followed by typewritten words 

Balance of loss on policy 4794 for 1930, less amount of premium paid and 
deducted claim No. 281.” Following these typewritten words appears as a printed 
part of the blank form the word “charge.” Still approximately three inches below 
the printed indorsement appear the printed words, evidently a part of the original 
form, “The indorsement of the payee to be a receipt and release in full of account 
as written above,” and, also, “payee indorse here,” followed by a blank for his 
signature. It is admitted that the payee, with his pen, struck out the words 
constituting the “receipt and release in full” and then signed the blank provided 
for indorsement. In that form it was transmitted to and paid by the drawee bank, 
and so far as the present record discloses, no objection or protest was made by 
the insurance company to this bank on receipt by it of the returned check at the 
conclusion of the course of business outlined. 

The form of this instrument suggests formal compliance by the defendant 
with the requirements of section 44-912, Comp. St. 1929. This section provides, in 
part: “All such associations shall deposit in some bank or banks fifty per cent 
of all the assessments or premiums received from its members or policy holders 
which deposit shall | rawn from said bank for the payment of losses only, and 
by check or order beak by the treasurer of such association. Each check or order 
shall designate the name of the policy holder for whose benefit the money is 
drawn, and shall give the number of his policy.” This statutory language, con- 
sidered as an intrinsic element of the controlling contract, in view of the facts 
existing at the date of the issuing of this “loss check,” suggests the applicability 
of the maxim, viz., “Expressio unius est exclusio alterius.” 

[6] Waiving the discussion of the application of this maxim to the terms of 
this insurance contract as we have heretofore defined it, it is obvious that this 
compact is conclusive as between the parties as to omissions as well as to matters 
expressed. As there is no affirmative provision therein which expressly or dy 
necessary implication requires the execution of a receipt in full by the assured 
on payment of a loss under the terms of the policy, no such requirement may be 
lawfully exacted. The demand for a “receipt in full” relied upon in the instant 
case was wholly unsupported by the agrcement or by authority of law. 23 Am. & 
Eng. Ency. of Law (2d Ed.) 979; 62 C. J. 677: Baird v. Union Mutual Life Ins 
Co., 104 Neb. 352, 177 N. W. 156. 


[7] So, too, no authority under the contract existed to require the assured 
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employ the indorsement embodied in the blank form printed on the back of 
the “loss check.” Besides it appears that this check as actually indorsed by the 
plaintiff was paid by the drawee bank, and the evidence justifies the assumptiot1 
that its return from the drawee bank was accepted by the insurance company. 
Then, too, the money thus remitted actually reached the person whom the drawer 
intended should receive it. It is obvious that what the payee did in completing his 
indorsement thereon was strictly within his rights, and was wholly insufficient to 
raise an estoppel under the facts disclosed. Federal Land Bank v. Omaha Nat 
ik, 118 Neb. 489, 225 N. W. 471. 
s to the defense of accord and satisfaction, we are impressed with the view 
he contentions of defendant are foreclosed, and that on this point the present 
is ruled by the principles announced in Johnson v. St. Paul Fire & Marine 
., 104 Neb. 831, 178 N. W. 926. See, also, Canadian Fish Co. v. McShane, 
Neb. 551, 114 N. W. 594, 14 L. R. A. (N. S.) 443, 127 Am. St. Rep. 791. 
It follows that the judgment of the district court is right, is sustained by 
ient evidence, and is 
\ffirmed. 


REEVES et al. v. STANDARD FIRE INS. CO. OF NEW JERSEY. No. 30. 
Supreme Court of New Jersey. July 15, 1933. 
167 Atlantic Reporter 521. 
1. INSURANCE. 

In action on fire policy, admitting testimony as to cost of replacing building, 
held not error as against objection that explosion caused loss, where evidence sus- 
tained claim that fire was cause of explosion and damage. 

(For other cases, see Insurance, Dec. Dig. § 661.) 

2. INSURANCE. 

Where insurer defended action on fire policy on ground that loss was caused 

} 


hy explosion, whether fire caused explosion and damage held for jury. 
(For other cases, sce Insurance, Dec. Dig. § 668[10].) 


\PPEAL AND ERROR. 

Charge not excepted to could not be complained of on appeal. 

(For other cases, see Appeal and Error, Dec. Dig. § 263[1].) 

\ppeal from Court of Common Pleas, Mercer County. 

Action by Edward C. Reeves and others against the Standard Fire Insurance 
Company of New Jersey. Judgment for plaintiffs, and defendant appeals. 

\firmed 

Huston Dixon and Louis B. Levine, both of Trenton, for appellant. 

john L. Heher and Erwin E. Marshall, both of Trenton, for respondents. 

Per Curiam. 

This is an appeal from a judgment of the Mercer county court of common 
pleas entered upon the verdict of a jury after a trial before Judge Robbins. Plain- 
tiffs sought to recover on a policy of fire insurance for damage alleged to have 
been caused by tire to premises owned hy them. The contention of the defendant 
was that the damage and the fire were caused by an explosion, and therefore there 
was no liability under the terms of the policy. 

The fire occurred early in the morning of January 27, 1930, in Kane, Pa. 
The witness Cartwright, assistant fire chief, testified that he was awakened by an 
explosion; went to plaintiffs’ house; found fire burning and evidences of more fire 
which had been burning; he arrived ten minutes after the explosion and said the 
appearances would indicate a fire had been burning as much as forty-five minutes. 
The claim of the plaintiffs was that the fire preceded and caused the explosion, 
which was caused by illuminating gas. 

[1] Three points are argued. First, that the court erred in admitting testi- 
mony of a builder as to the cost of replacing the building because the loss was 
caused by explosion and not by fire. As stated above, the plaintiffs’ claim was, and 
there was evidence to support it, that the fire was the cause of the explosion and 
the damage done by both the explosion and the flames was actually caused by fire. 
Appellant relies upon Ross v. Liverpool & London, etc., Ins. Co., 83 N. J. Law, 340, 
84 A. 1050, but there the fire which caused the explosion was from a match struck 
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in a garage and not a fire which was actually burning the insured premises. In 
view of the testimony, the evidence objected to was properly admitted. 

[2] Second, that there should have been a nonsuit or directed verdict in favor 
of defendant. Here the contention is that there was no evidence that the damage 
resulted from a fire within the terms of the policy. However, a question of fact 
was clearly presented by the evidence as to whether or not the fire preceded and 
caused the explosion, and was, therefore, the proximate cause of the damage done. 
This issue was properly submitted to the jury. 

[3] Third, that the court erred in refusing to charge certain requests and in 
what he did charge with respect to determining whether the fire was the cause of 
the loss. The refusal to charge the requests was excepted to but seems not to be 
argued. There was no exception taken to the charge, so the portion set out in the 
brief cannot now be complained of. At any rate, the ground of objection involves 
the same point as above discussed and the action of the court was proper. 

The judgment is affirmed, with costs. 


CARA vy. NEWARK FIRE INS. CO. 
Supreme Court of Pennsylvania. May 2, 1933. 
167 Atlantic Reporter 356. 
1, INSURANCE. 


Insured’s filing of proofs of loss held unnecessary where coal breaker insured 
constituted single structure and was completely destroyed by fire, insurer was given 
prompt notice of destruction, and its adjuster inspected premises and did not de 
mand formal proof of loss. 

(For other cases, see Insurance, Dec. Dig. § 561.) 

2. INSURANCE. 

Rule that proof of loss is unnecessary where insured property is totally des- 
troyed, is not applicable only to insurance by valued policy. 

(For other cases, see Insurance, Dec. Dig. § 536.) 

Appeal No. 69, January term, 1933, from judgment of Court of Common Pleas, 
Schuylkill County; Cyrus M. Palmer, Judge. 

Action in assumpsit by Pasquale Cara against the Newark Fire Insurance 
Company upon a policy of fire insurance. From a judgment of compulsory non- 
suit, plaintiff appeals. 

Reversed, and new trial awarded. 

See, also, 309 Pa. 71, 163 A. 289. 

Argued before Frazer, C. J., and Simpson, Kephart, Schaffer, Maxey, Drew, 
and Linn, JJ. 

Chas. E. Berger, of Pottsville, for appellant. 

Horace M. Schell, of Philadelphia, for appellee. 

Drew, Justice. 


This is an action in assumpsit upon a policy of fire insurance issued by the 
defendant, to recover a loss suffered by plaintiff by the burning of the insured 
property, a coal breaker, on June 9, 1929. At the close of plaintiff’s testimony, the 
trial judge granted defendant’s motion for a compulsory nonsuit on the ground 
that plaintiff had failed to show compliance with the provision of the policy re- 
quiring him to furnish to the company a signed and sworn proof of loss within 
sixty days after the fire. After argument, the court in banc refused to strike off 
the judgment thus entered, and plaintiff appealed. 

The amount of the insurance was $2,500, and the property insured was the 
“building, building materials, lumber and supplies of every kind and description on 
the premises, being that which does or formerly did constitute a breaker” while in 
the course of demolition hy the plaintiff, who was salvaging the structure; the li- 
ability of the defendant insurer, however, was not to exceed the market value of 
the reclaimed property, which was principally lumber. It was admitted, in the affi- 
davit of defense, that the insured property was totally destroyed by the fire. 


Plaintiff testified through an interpreter, that the fire occurred on a Saturday 
night; that the following Monday morning he reported it to the agent who had 
written his policy; that two days later a representative of the General Adjustment 
Bureau, named Andrews, came to see him; that Andrews said he represented a 
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number of insurance companies, including defendant, and that he was to do the 
investigating; that he executed and mailed to Andrews certain papers which the 
latter had left with him; and that two days later, less than a month after the fire, 
he also mailed to Andrews his proofs of loss. Plaintiff further testified that the 
actual value of the lumber in the breaker was $10,000, and an expert witness called 
on his behalf estimated the market value of the lumber to be $18,000. Andrews, 
who was called by plaintiff, testified that he was employed by the General Adjust- 
ment Bureau, which represented the defendant; that he was sent to investigate the 
cause of the fire and to determine what was burned; and that he had not received 
any proofs of loss from the plaintiff. 

{1] Plaintiff argues that the mailing of the proofs of loss to the adjuster for 
the defendant company was a sufficient compliance with the requirements of the 
policy. He also contends that, in any event, it was unnecessary for him to file any 
proofs of loss, inasmuch as there was a total destruction of the property insured. 
In this latter contention we think plaintiff is clearly right. The property insured 
constituted a single structure, as was stated in the policy. The building was com- 
pletely destroyed. Defendant, the insurer, was given prompt notice of this fact, 
its adjuster then visited and inspected the premises, and it made no demand for 
formal proofs of loss. Under these circumstances, it is well settled by our decis- 
ions, it was not necessary for plaintiff to file formal proofs of loss. Lycoming 
County Mut. Ins. Co. v. Schollenberger, 44 Pa. 259; Farmers’ Mut. Ins. Co. v. 
Moyer, 97 Pa. 441; Pennsylvania Fire Ins. Co. v. Dougherty, 102 Pa. 568: Beech 
v. Ins. Ass’n, 137 Pa. 617, 20 A. 943; Roe v. Ins. Co., 149 Pa. 94, 23 A. 718, 34 Am. 
St. Rep. 595; Livingstone v. Ins. Co., 255 Pa. 1, 99 A 212; Jenkins v. Ins. Co., 282 
Pa. 380, 127 A. 836; Powell v. Ins. Co., 2 Pa. Super. Ct. 151; Gartsee v. Ins. Co., 
30 Pa. Super. Ct. 602; McGinnis v. Ins. Co., 38 Pa. Super. Ct. 390. The reason for 
this was stated by Mr. Justice Gordon in Pennsylvania Fire Ins. Co. v. Dougherty, 
supra: “As a rule, the law does not require vain things, and technical proofs could 
but restate that of which the company was already fully informed, hence, to insist 
upon them in a case like that in hand, would be to oppose the barest technicality 
as a bar to the plaintiff’s right to recover a strictly honest claim.” 

(2] The learned court below, in answering this contention of plaintiffs that no 
formal proofs of loss were necessary, held that the rule which we have stated 
applies only to cases where the insurance is by a valued policy; that is, where the 
terms of the policy fix the amount payable in the event of a total destruction of 
the property. This, we believe, was error. Our cases make no such distinction. 
The state report indicates that in Roe v. Ins. Co., supra, the policy was not a 
valued one; the insurance there was against “all such immediate loss or damage, 
not exceeding in amount the sum insured, * * * nor the actual cash value of any 
building or other property at the time of loss or damage as shall happen by fire or 
lightning, to the property above specified.” And, an examination of the records 
shows, the insuring clauses of the policies sued upon in Livingstone v. Ins. Co, 
Jenkins vy. Ins. Co., supra, and McGinnis v. Ins. Co., supra, were almost identical 
with that of the policy which is the subject of the present action. In all of these 
cases, as we have seen, the filing of proofs of loss was held unnecessary because 
of total destruction of the insured property. 


This disposition of the case makes it unnecessary for us to pass upon the 
other questions raised by counsel. 


Judgment reversed, and a new trial awarded. 


RUMBOLZ v. AMERICAN ALLIANCE INS. CO. OF NEW YORK. 
No. 7216. 
Supreme Court of South Dakota. 
June 26, 1933. 
249 Northwestern Reporter 316. 
1. INSURANCE. 
Disclosure in application for hail insurance as to previous damage by hail 
is material (Rev. Code 1919, §§ 1425, 1427, 1430, 1431.) 
(For other cases, see Insurance, Dec. Dig. § 286.) 
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2. INSURANCE. 
Whether crops were materially damaged before application for hail insur- 
ance as respected materiality of warranty that crops had not been damaged by 
hail was issue of fact for jury (Rev. Code 1919, §§ 1425, 1427, 1430, 1431). 
(For other cases, see Insurance, Dec. Dig. § 668[6].) 
3. INSURANCE. 

Defense of breach of condition rendering insurance contract ineffectual 
its heginning does not depend on refund or tender of premium. 

(For other cases, see Insurance, Dec. Dig. § 615.) 

Appeal from Circuit Court, Davison County; R. C. Bakewell, Judge. 

Action by Henry Rumbolz against the American Alliance Insurance Company 
of New York. From a judgment for plaintiff and an order denying a motion for 
new trial, defendant appeals. 

Reversed. 

Bailey & Voorhees and M. T. Woods, Jr., all of Sioux Falls, for appellant 

Morgan & Eastman, of Mitchell, for respondent. 

Rorerts, Judge. 

This is an action brought against the defendant insurance company to recover 
for an alleged loss under a policy of hail insurance. The defense to the action 
is hased upon the alleged fact that the policy of insurance was obtained through 
the willful fraud and misrepresentation of the plaintiff; that he falsely repre- 
sented to the defendant in an application for such policy that the crops upon which 
insurance was applied for had not been hailed upon previous to the time of the 
signing of the application. From a judgment for plaintiff and from an order 
denying motion for new trial, defendant appeals. 

The policy is, in material parts, as follows: “American Alliance Insurance 
Company, New York, in consideration of the warranties contained in the written 
application upon which this policy is issued, the stipulations herein named, and 
the payment of the premium named in the application, does insure against all 
direct loss or damage by hail to the property described and for the term stated 
the person or persons named in said application, of which the following is a 
duplicate, to wit: (copy of application). This policy is made and accepted subject 
to the above stipulations, agreements and warranties, attached hereto as a descrip- 
tive rider, together with such other provisions, agreements, or conditions as mw 
he indorsed hereon or added hereto. * * * 


The record indicates that a copy of the application made by the plaintiff was 
attached to the policy. By its terms plaintiff made application for insurance upon 
growing crops described therein against direct loss or damage by hail, and the 
application purports to have been signed at 10 o’clock a. m. June 12, 1929. Materiai 
parts of the application are as follows: “I hereby certify and declare as true the 
following statements * * * that the crops upon which insurance is applied for 
have not been hailed upon previous to the time of the signing of this applica- 
tion. * * * That this application is made with specific reference to the statements 
and representations above contained and to the stipulations and conditions printed 
on the back hercof, a duplicate of which is to be attached to my policy of insur 
ance if issued by the American Alliance Company, New York, and, in addition 
to the printed portions of said policy constitutes my contract with said com- 
pany.” 

Among the “stipulations and conditions” referred to is the following: “This 
entire policy shall be void if the insured has concealed or misrepresented any 
material fact or circumstance concerning this insurance or the subject thereof; 
or if the interest of the insured in the crops covered hereunder he not truly stated 
herein; or in case of any fraud or attempted fraud or false swearing by the 
insured, touching any matter relating to this insurance or the subject thereof, 
whether before or after a loss. * * * ” 

Plaintiff testified: “I suffered some hail loss on the crops on the premises 
described in the policy after the signing of the application, on the 13th and 19th 
of June. On the 13th it was about 7 o’clock in the evening. On the 19th it was 
about 4 o’clock in the afternoon. * * * There was a little hail on the 27th of 
May, or the latter part of May: there was hail north of me on the 11th of June. 
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* * * There was an awful storm on the 27th of May and an awful lot of rain. 
As I said before there were just a few hail stones, but not to do any damage. 
You couldn't see them any place. I heard just a few hit the house.” 

The uncontradicted testimony is that J. J. Walters, the local agent of the 
defendant company, solicited the application. He testified that the applicant said 
that “if he had hail it didn’t do any damage.” 

The trial court instructed the jury that, although the crops were hailed upon 
prior to making application, yet, if the crops were not materially damaged by such 
hail, the insurance contract became effective from and after the time specified in 
the policy. The appellant contends that the court erroneously construed the 
statement in the application as a representation and not as a warranty. 

“Every express warranty, made at or before the execution of a policy, must 
be contained in the policy itself, or in another instrument signed by the insured 
and referred to in the policy, as making a part of it.” Section 1425, Rev. Code 
1919. 

“A statement in a policy of a matter relating to the person or thing insured, 
or to the risk, as a fact, is an express warranty thereof.” Section 1427, Rev. 
Code 1919. 

“The violation of a material warranty, or other material provisions of a 
policy, on the part of either party thereto, entitles the other to rescind.” Section 
1430, Rev. Code 1919. 

“A policy may declare that a violation of specified provisions thereof shall 
avoid it; otherwise the breach of an immaterial provision does not avoid the 
policy.” Section 1431, Rev. Code 1919. 

The parties to the contract of insurance by clearly expressed intention have 
made the statement in question a part of the policy. Under the provisions quoted, 
no right to avoid or rescind a policy exists from the violation of any provision 
of the policy whether the provision is technically a warranty or not, unless the 
provision is material, except where the policy expressly declares that a violation 
of specified provisions shall avoid it. The policy contains no such express dec- 
laration. The cause in the policy providing that the entire policy shall be void, 
if the insured has concealed or misrepresented any material fact or circumstance 
concerning the insurance, includes facts affirmatively warranted, but the facts 
must be material, and the element of materiality has not been excluded by the 
terms of the policy. 

{1, In an application for hail insurance made for the purpose of inform- 
ing the ii insurer of facts pertaining to the crops sought to be insured and to furnish 
the insurer with information upon which to act in accepting or rejecting the risk, 
disclosure as to previous and actual damage by hail is material. It is apparent 
that the defendant company would not have issued the policy if it had been 
informed that plaintiff's crops had been materially damaged by hail. Literally 
the statement of the appellant was untrue. But, under the evidence in this case. 
it cannot be said as a matter of law that such statement regarded as an affirma- 
live warranty was material. For the purpose of determining the materiality of 
such warranty, it became necessary to determine if the crops were materially 
damaged, which was an issue of fact for the jury. 


[3] The defendant further contends that the court was in error in admitting 
evidence to the effect that the insurer did not refund or tender repayment of the 
premium. The defendant is not seeking relief from the contract as in the case 
of rescission, but has interposed a defense to an action upon the policy based 
upon the contention that a breach of warranty or condition where it is broken 


in its inception prevents the policy from attaching to the risk. Plaintiff relies 
upon the provisions of section 1435, Rev. Code 1919, which in substance provides 
ior the return of the premium paid if a policy be void ab initio or if risk 
ittaches and there is no fraud on the re of the insured. This is declaratory 
of the common law. Grabinski v. U. S. Annuity & Life Ins. Co., 33 S. D. 300, 
145 N. W. 553. It does not appear that knowledge of the alleged breach of war- 
ranty came to the defendant prior to loss. There is no issue or claim of waiver. 
\ right of action for rescission may depend upon a previous tender, but a defense 
of breach of condition rendering the contract ineffectual from its beginning does 

depend upon a refund or tender of the premium. 14 R. C. L. 1193; Perry 
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v. Met. Life Ins. Co., 168 App. Div. 275, 153 N. Y. S. 459; Woody v. Continental 
Life Ins. Co., 105 W. Va. 215, 141 S. E. 880; Doerr v. Nat. Fire Ins. Co., 315 
Mo. 266, 285 S. W. 961, 54 A. L. R. 1336. The admission of the evidence was not 
error without prejudice. There was a sharp conflict on the facts, and we cannot 
say that the jury was not induced by a consideration of the evidence to render 
a verdict it otherwise would not have rendered. Thompson v. Travelers’ Ins. Co., 
11 N. D. 274, 91 N. W. 75. 

Other errers assigned are not likely to arise on another trial, and they are 
not considered. 

The judgment and order appealed from are reversed. 

All the Judges concur. 


AMERICAN NAT. FIRE INS. CO. v. LOVELLETTE INV. CO. 
No. 2840. 
Court of Civil Appeals of Texas. El Paso. 
June 1, 1933. 
61 Southwestern Reporter (2d) 146. 
1. INSURANCE. 

In suit on windstorm and hail policy, insured could not recover where neither 
policy nor proof of its contents was introduced in evidence. 

(For other cases, see Insurance, Dec. Dig. § 645[2].) 

2. INSURANCE. 

In, suit on windstorm and hail policy, that policy was attached to petition 
did not meet requirement that policy or proof of its contents should have been 
introduced in evidence. 

(For other cases, see Insurance, Dec. Dig. § 631.) 

Error from Grayson County Court; A. S. Noble, Judge. 

Suit by the Lovellette Investment Company against the American National 
Fire Insurance Company. Judgment for plaintiff, and defendant brings error. 

Reversed and remanded. 

H. F. Thompson and Thompson, Knight, Baker & Harris, all of Dallas, for 
plaintiff in error. 

B. F. Gafford, of Sherman, and H. H. Cummins, of Denison, for defendant 
in error. 

Pec_purey, Chief Justice. 

On April 28, 1931, Mr. Maples, an agent of plaintiff in error employed at 
Denison, Tex., issued to defendant in error policy No. SW-4046, insuring against 
windstorm and hail. On August 25, 1931, while the policy was still in existence, 
there was a severe hailstorm in Denison. 

Defendant in error was the owner of the Williams Garage building in Deni- 
son, and, after the hailstorm, made certain repairs on the roof amounting to 
$337.50. On December 22, 1931, defendant in error filed this suit against appel- 
lant and the Monarch Fire Insurance Company of Cleveland, Ohio, seeking to 
recover the sum of $337.50, the alleged damages to a building owned by it in 
Denison, Tex. 

Defendant in error later filed an amended petition dismissing the Monarch 
Fire Insurance Company of Cleveland, Ohio, in which it alleged the issuance 
of it of a $5,000 policy by plaintiff in error on a two-story brick building located 
at 100-102 East Main Street, block 54, Denison, Tex.; that on the 25th day of 
August, 1931, while said policy was in full force and effect, its property 
was damaged by windstorm, cyclone, tornado, and hail in the amount of $337.50; 
and that plaintiff in error, after having received proof of such loss, had refused 
to pay same. 

Plaintiff in error demurred generally and specially to the petition, generally 
denied the allegations of the petition, and by special answer alleged that by the 
provisions of the policy it was liable for only two-thirds of the loss sustained. 

Upon a trial before the court, judgment was rendered that defendant in error 
recover of and from plaintiff in error the full amount of the damages allowed. 

This appeal is from that judgment. 

The errors assigned are: That the evidence is insufficient to support the judg- 
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ment, and that the court erred in admitting evidence as to what it cost to repair 
the building. 

The sufficiency of the evidence is attached because neither the policy sued 
upon nor its contents was introduced; because there was no competent evidence 
as to the amount of damages; and because there was no evidence introduced that 
the building damaged was the same building insured or the same building alleged 
in defendant in error’s petition. 

[1] The policy upon which the suit was based was not introduced in evi- 
dence, nor was there any evidence as to its provisions introduced except the testi- 
mony of the witness Maples that he issued Policy No. SW-4046 insuring against 
windstorm and hail to defendant in error on April 28, 1931, and that such policy 
was in existence on August 25, 1931. It thus appears that there was no evidence 
as to what property was covered by the policy sued on. 

[2] There is some evidence from other witnesses that the roof of the Wil- 
liams Garage building was damaged by hail, but nowhere is that building identi- 
fied as the building described in the petition of defendant in error. Either the 
policy or its contents should have been introduced to support a judgment thereon, 
Fidelity Phenix Fire Ins. Co. v. Sadau (Tex. Civ. App.) 159 S. W. 137; 13 C. J. 
§ 930, p. 757; and the fact that the policy was attached to the petition would 
not meet the requirement. While the petition recites that the policy is attached 
thereto, it does not appear in the transcript here. 

Defendant in error’s objection to a consideration of the assignments of 
plaintiff in error because they were not filed in the trial court is without merit. 
Article 1844, as amended by the Acts of the Forty-Second Legislature (1931) c. 
75, § 1 (Vernon’s Ann. Civ. St. art. 1844); 2Etna Ins. Co. v. Malacord & Son 
et al. (Tex. Civ. App.) 45 S. W. (2d) 232. 

The judgment is reversed, and the cause remanded. 





















COMMONWEALTH ex rel. 
CORPORATION COMMISSION. 
Supreme Court of Appeals of Virginia. June 15, 1933. 
169 Southeastern Reporter 859. 
1. INSURANCE. 


Fire insurance business is so far affected with public interest as to empower 
state to regulate rates charged by fire insurance companies on state risks (Acts 
1928, c. 433). 

(For other cases, see Insurance, Dec. Dig. § 3.) 

2. INSURANCE. 

Statute exempting local mutual insurance companies and associations conduct- 
ing business exclusively on assessment plan from provisions thereof as to 
rates held not void for discrimination against stock fire insurance companies 
(Acts 1928, c. 433, § 15; Const. U. S. Amend. 14). 

(For other cases, see Insurance, Dec. Dig. § 4.) 

14. INSURANCE. 

Supreme Court of Appeals will not disturb fire insurance rates fixed by 
Corporation Commission, unless it exceeded its powers or exercised authority 
unreasonably, action was based on mistake of law or contrary to or unsup- 
ported by evidence, or rate is so low as to be confiscatory (Const. U. S. Amend. 
14: Const. § 156(£); Acts 1928, c. 433; Code 1930, § 3734). 

(For other cases, see Insurance, Dec. Dig. § 10.) 

13. INSURANCE. 

Corporation Commission’s order, fixing fire insurance rates, held not errone- 
us as based on insurance companies’ invested capital, surplus and undivided 
profits, as well as profits from underwriting business (Acts 1928, c. 433). 

The commission stated in opinion that fire insurance company’s profits 
from investment of its capital, surpius, and undivided profits has no 
bearing on amount of profit produced by rates charged, that all profits 
not derived from investment of capital, surplus, etc., must be produced 
by rates charged, and that profits from such investments are not profits 





AETNA INS. CO. et al. v. STATE 





























912 The Insurance Law Journal, Vol. 81 [ Nov., 1933 


produced by rates, but that income from premiums paid and investment 

of premium income, held to meet existing liabilities payable in future, 

are produced by such rates and should be included in computing profits 

therefrom. 

(For other cases, see Insurance, Dec. Dig. § 10.) 

16. INSURANCE. 

Statutory reserves of fire insurance companies held not conclusive on Cor- 
poration Commission in fixing premium rates (Code 1919, § 4311; Acts 1928 
c. 433, § 9). 

(For other cases, see Insurance, Dec. Dig. § 10.) 

18. INSURANCE. 

Burden was on fire insurance companies, on investigation of their premium 
rates by corporation commission, to show that rates filed by them were reason- 
able (Acts 1928, c. 433). 

(For other cases, see Insurance, Dec. Dig. § 10.) 

19. INSURANCE. 

Fire insurance companies’ rates, fixed by Corporation Commission, are sub- 
ject to revision when proved inadequate or unjust after fair trial (Acts, 1928 
c. 433.) 

(For other cases, see Insurance, Dec. Dig. § 10.) 

20. INSURANCE. 

Supreme Court of Appeals cannot consider economic depression on appeal 
from Corporation Commission’s order fixing fire insurance companies’ rates 
(Acts 1928, c. 433). 

(For other cases, see Insurance, Dec. Dig. § 10.) 

Appeal from State Corporation Commission. 4 

Proceeding by the Commonwealth, at the relation of the State Corporation 
Commission, against the AZtna Insurance Company and others. From an order 
of the commission prescribing rates to be charged by respondents, they appeal. 

Affirmed. i 

Argued before Campbell, C. J., and Holt, Hudgins, Gregory, Browning, and 
Chinn, JJ. , 

Leake & Buford and KE. Randolph Williams, both of Richmond, for appel- 
lants 

John R. Saunders, Atty. Gen., Edwin H. Gibson and Collins Denny, Jr., Asst. 
Attys. Gen. S. L. Kelly, of Richmond, John N. Sebrell, of Norfolk, Wilbur C. 
Hall, of Leesburg, R. Gray Williams, of Winchester, and J. R. Tucker, of Rich- 
mond, for appellee 

Grecory, Justice. 

The General Assembly of Virginia, in 1928, placed under the regulation and 
supervision of the State Corporation Commission the rates, premium charges, 
rating methods, rulcs and regulations of insurance companies providing insurance 
against loss or damage by fire, windstorm, tornado, hail, lightning, automobile 
fre and theft, and all other kinds of insurance which fire insurance companies 
are authorized to write in this state, with certain exceptions that appear in the 
act. The statute making provision for such regulation is found in the Acts of 
1928, c. 433, p. 1115, and it became effective on June 18, 1928. 

The act required the insurance companies to become members of a rating 
bureau known as the Virginia insurance rating bureau and to file one uniform 
schedule of rates with the State Corporation Commission through said bureau. 

Sections 8 and 9 of the act are sections that are to be chiefly considered, 
and they read as follows: 

“8. No rate, premium charge, schedule, rating method, rule, by-law, agree- 
ment or regulation shall become effective or shall be charged, applied, or 
enforced in this State by such rating bureau, insurance company, or other insurer, 
governed by the provisions of this act until it shall have been first filed with 
and approved by the State corporation commission, but a rate produced by an 
epproved schedule shall be used pending such approval. 

“9. The State corporation commission is hereby empowered to investigate, 
cither upon its own motion, or at the request of any citizen of this State, the 
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pecessity for a reduction of rates. If, upon such investigation, it appears that 
the rates charged in this State for the five years next preceding are producing 
a profit in excess of what is reasonable, it shall order such reduction of rates 
as will, in its opinion, produce a fair and reasonable profit only. Any such 
reduction ordered by the State corporation commission shall be applied by the 
companies, subject to its approval. If the companies do not, within thirty days, 
submit a classification, or classifications, which meet the approval of the State 
corporation commission, it shall apply such reduction in such manner as appears 
to it to be just and equitable. In determining the question of profits, rates and 
premium charges, the corporation commission is authorized and empowered, in 
its discretion, to consider all branches and phases of the business, both within 
and without the State, and to use its own judgment and discretion in arriving 
at profits, rates and premium charges that are reasonable. 

“The State corporation commission is also empowered, after investigation, 
to order removed at such time and in such manner as it shall specify any dis- 
crimination existing between individual risks, classes of risks or territorial 
classifications.” 

The Virginia insurance rating bureau filed, on June 18, 1928, with the State 
Corporation Commission, its rates and premium charges which its members, 
ihe fire insurance companies, proposed to apply in Virginia on and after June 
18, 1929, and asked approval thereof by the commission 

On the same day the commission entered its order suspending the applica- 
tion of the rates filed. On June 23, 1928, it entered an order instituting the 
investigation of rates here under review. That order reads as follows: 

“It is ordered by the State Corporation Commission of Virginia: 

“I. That an investigation and inquiry be and hereby is instituted into the 
following matters: 

“1. Into the fairness and reasonableness of every and all rates, premium 
charges, schedules, rating methods, rules, by-laws, agreements, and regulations 
applicable to or relating to insurance against loss or damage by fire and/or 
lightning which were on June 16, 1928, and are now under temporary permit 
pending further order of this Commission, being charged, applied, and/or 
enforced in Virginia by any and all insurance companies cesiaal by the pro- 
visions of chapter 433, Acts 1928, and of every and all rates, premium charges, 
schedules, rating methods, rules, by-laws, agreements and regulations applicable 
to or relating to insurance against loss or damage by fire and/or lightning which 
any such company has on or after June 18, 1928, filed with the State Corporation 
Commission, or shall file during the pending of this investigation with this Com- 
inission for application in Virginia: 

“2. Into the propriety and necessity of reducing any one or more, or all, 
such rates and premium charges: 

"3. Into whether or not such rates, premium charges, schedules, rating 
methods, rules, by-laws, agreements, and/or regulations, or any of them, produce 
or cause any unfair, unreasonable or unjust discrimination between individual 
risks, ¢lasses of risks, or territorial classification of risks: 

“4. Into the fairness, reasonableness and justice of the rules and practices 
of said companies, whereby they divide the State of Virginia into five territorial 
divisions or groups, to-wit, ‘Eastern Shore Counties,’ ‘Piedmont Counties,’ ‘Val- 
ley Counties’ and ‘General’ (the last embracing all of the State not included 
within the first four divisions); and charge different rates and premiums upon 
the same class of risks, according to in which of said divisions the property 
insured is located; into whether said company should be permitted to make 
these or any other territorial classifications in Virginia; and if any territorial 
classification should be permitted, then into what territory should be included 
in each territorial division, and into what are the fair and reasonable rates and 
premium charges to be made by said companies therein for insurance against 
loss or damage by fire and/or lightning. 

“5. Into all other matters pertinent to what are fair, just, reasonable, ade- 
quate and non-discriminatory rates and premium charges to be charged by said 
companies for insurance against loss or damage by fire and/or lightning in Vir- 





914 The Insurance Law Journal, Vol. 81 | Nov., 1933 


ginia, and what are fair, just and reasonable schedules, rating methods, rules, by- 
laws, agreements, regulations and classifications to be applied and enforced in 
making application of such rates and premium charges.” 

On July 24, 1928, the stock fire insurance companies named in the order 
appeared by counsel and filed an answer which was subsequently amended. Briefly 
(as stated in the opinion of the commission), the answer set forth: 

“1. That the companies are entitled to charge rates which produce a fair and 
reasonable profit from insurance against loss or damage by fire and/or light- 
ning. 

“2. That any rates fixed and enforced by the Corporation Commission which 
do not produce from insurance against the risk of loss or damage by fire and/or 
lightning a profit which is fair and reasonable would be in violation of the Con- 
stitution of the United States and of the Constitution of the State of Virginia. 

“3. That rates can be reduced only when it is shown that the rates charged 
for the five years next preceding are producing a profit in excess of what is 
reasonable. 

“4. That 5% of the earned premiums is a reasonable profit. 

“5. That 3% of the earned premiums is a reasonable profit allowance for the 
conflagration hazard. 

“6. That the fair and reasonable manner to determine a profit or loss from 
rates charged is to deduct from earned premiums losses and expenses incurred 
and no consideration should be given to other branches of the business. 

“7. That there are no unfair, unreasonable or unjust discriminations between 
risks in Virginia. 

“8. That the five territorial subdivisions of Virginia are justified by experi- 
ence. 

“9. That no profit from rates charged during 1923-1927, inclusive, has been 
made in excess of what is reasonable. 

“10. That the schedules filed by each company as required by the Commission 
are made a part of the answer of such company and objection is made to the 
consideration by the Commission of certain portions of said schedules. 

“11. That Chapter 433,.of the Acts of Assembly of 1928 (Acts of Assembly 
of 1928, p. 1115) is unconstitutional.” 

Hearings were begun before the commission on July 24, 1928, and continued 
from time to time, until March 29, 1929, at which time the record was closed. 

The commission called upon the companies for certain reports which should 
have supplied much of the basic data necessary to a determination of the profit 
produced by the rates charged over the five-year test period of from 1923 to 
1927, inclusive. These reports were furnished, but they were not satisfactory to 
the commission, which appears to have had considerable difficulty in obtaining 
them or securing accurate information relative to the profits produced by the 
rates charged. In the written opinion of the commission, it was stated that a 
large number of them were “so inaccurate, so impure and so distorted,” and that 
the methods of accounting used were so different, that it rendered them abso- 
lutely worthless for use in an aggregate compilation. There were many errors 
in them which the commission thought were due to carelessness, “and in some 
cases it is difficult to account for the errors having been made by any accountant 
making any reasonable effort to supply accurate information or approximately 
accurate information.” The commission stated that the errors detected threw a 
cloud upon the credibility of the aggregates obtained from the reports made by 
the companies to such an extent that the commission was compelled to refuse to 
act upon them, and that the reports, as made, clearly show that the public are 
entitled to a substantial reduction in rates. The commission said: “But whether 
the errors have been due to carelessness or other causes they are so gross as 
to be wholly indefensible and to cast an undeserved shadow upon the companies 
which have reported with substantial accuracy.” One company in its report to 
the Virginia insurance commissioner showed for the years 1923 to 1927, inclusive, 
an average yearly “Virginia Underwriting Loss” of 63.34 per cent. on its Vir- 
ginia fire risks, while the reports made by this company to the commission in this 
case show for the same period an average yearly profit on its Virginia fire risks 
of 15.51 per cent. The commission says that every opportunity was afforded the 
companies to produce accurate statements, and, if the estimates arrived at by 
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the commission may be said to be conjectural, it is because of the failure of the 
companies to furnish accurate information, necessitating the commission using 
the best evidence available. 

At the hearing the companies introduced a great volume of oral and docu- 
mentary evidence, as did the commonwealth. Every phase of the case was 
thoroughly gone into before the commission. The companies had a fair oppor- 
tunity to introduce all of the evidence obtainable, and they did introduce evidence 
tending to show that the rates charged by them at the time of the beginning of 
this investigation were reasonable, and that a reduction of those rates would 
not allow them a fair and reasonable profit in their business. In other words, 
the meaning of their contention was that, if the commission reduced the rates 
which were then being charged, it would amount to confiscation. Able briefs 
were filed by counsel before the commission, and after oral argument by counsel 
the commission handed down an extensive and exhaustive opinion in which 
every question raised before it was decided. The commission denied the conten- 
tions of the insurance companies, and entered its order finding that the rates 
charged for fire and lightning insurance in Virginia during the five years next 
preceding (1923 to 1927, inclusive) have produced, and are producing, unrea- 
sonable profits, and that the rates filed for future application will produce a 
profit in excess of what is reasonable. 

The pertinent part of the order follows: 

“Now, therefore, It Is Ordered, That the rates filed by fire insurance com- 
panies for fire and lightning insurance (other than sprinklered risks) in pursu- 
ance of Chapter 433, Acts 1928, be, and are, hereby disapproved; and 

“It Is Further Ordered, That all fire insurance companies doing business in 
the State of Virginia, which under Chapter 433, Acts 1928, are required to file 
their rates with the State Corporation Commission of Virginia be, and are, hereby 
required within 30 days from November 20, 1929, to submit to the State Corpora- 
tion Commission of Virginia a classification, or classifications, of risks with rates 
applicable thereto which shall meet the approval of the State Corporation Com- 
mission of Virginia, and shall comply with the following provisions: 

“(1) The said rates and classifications shall be such as to effect in the Net 
Premiums Written by the 158 companies named in the caption hereof, numbered 
from 1 to 158, inclusive, a reduction in Premium Income of as near as may be 
Fight Hundred Thirty-four Thousand Three Hundred Ten Dollars ($834,310.00) 
per annum. * * * ” 

On February 8, 1930, another order was entered making certain changes in 
the previous order, which, however, are not important to the decision of the case. 

The rates prescribed by the order were put into effect by the insurance com- 
panies, and then they applied for an appeal to this court, which was provided for 
in the act, asking this court to review and reverse said orders and to enter such 
order as the Corporation Commission should have made. 

[1, 2] There are a number of assignments of error. The companies con- 
tended before the commission that the state had no right to establish rates for 
the conduct of the insurance business; that the business was not affected with 
2 public interest such as to authorize the exercise of the police power. They 
now concede that the point was not well taken. They also contended that 
section 15 of the act, exempting local mutual companies doing business in Vir- 
ginia exclusively upon the assessment plan, operated unfairly and discriminated 
hetween stock fire insurance and such other companies doing business in com- 
petition with stock fire companies, and that the act discriminates unfairly 
between insurance and other lines of business; whereby the statute denies to the 
stock fire companies the equal protection of the laws. These contentions were 
disposed of by the commission adversely to the insurance companies. The com- 
mission held: 

“The same issues * * * were presented in the attacks made by the insurance 
companies upon the constitutionality of the Kansas and Missouri statutes, and 
*** have been decided adversely to the contention of the companies by the 
Supreme Court of Missouri, the United States Districts Courts for Missouri and 
Kansas and the Supreme Court of the United States. See German Alliance 
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Insurance Co. v. Kansas, 233 U. S. 389, 34 S. Ct. 612, 58 L. Ed. 1011, L. R. A. 
1915C, 1189; AEtna Insurance Co. v. Hyde, 275 U. S. 440, 48 S. Ct. 174, 72 L. Ed. 
357; Aitna Ins. Co. v. Hyde (1929 U. S. Dist. Ct. for Western Dist. of Mo.), 
34 F. (2d) 185; German Alliance Ins. Co. v. Barnes (C. C.) 189 F. 769; A&tna Ins, 
Co. v. Hyde, 315 Mo. 113, 285 S. W. 65. See, also, the following cases in which 
these issues are involved and decided adversely to the contention of the com- 
panies; Ins. Co. of N. A. v. Welch, 49 Okl. 620, 154 P. 48, Ann. Cas. 1918E, 471; 
Citizens’ Ins. Co. v. Clay (D. C.) 197 F. 435, appeal dismissed in 235 U. S. 711, 
35 S. Ct. 200, 59 L. Ed. 436; State ex rel. Martin v. Howard, 96 Neb. 278, 147 
N. W. 689. * * * 

“Upon principle and authority we are of opinion that the business of fire 
insurance is so far affected with a public interest as to give the State of Virginia 
the power to regulate the rates charged by fire insurance companies operating in 
Virginia on Virginia risks that the classification of ‘local mutual insurance com- 
panies and associations organized under the laws of the State (of Virginia) 
conducting business only in this State and exclusively upon the assessment plan’ 
in a class different from that in which stock fire insurance companies are classed 
and exempting them from the provisions of the act here in question is a reason- 
able classification and a reasonable exercise of legislative discretion, and does 
not render the statute void because of discrimination against stock fire insur- 
ance companies. * * * ” 

To the list of authorities cited may be added the recent case of O’Gorman 
v Hartford Fire Insurance Co., 282 U. S. 251, 51 S. Ct. 130, 75 L. Ed. 324. 

The conclusion of the commission so completely and satisfactorily diposes of 
those questions, and is so abundantly supported by authority, that we adopt it 
as our own and deem it unnecessary to say more upon those points. 

The companies contended before the commission that the act was unconsti- 
tutional because it did not provide that notice be given them of the institution 
of the investigation, but this contention has not been stressed here. However, 
in passing, it is noted that the Constitution of Virginia and the statutes do pro- 
vide for notice, and the companies are given an opportunity to be heard and 
present evidence, and in this case they were given notice, and they not only filed 
an answer, but actually presented a great volume of evidence which is in the 
record. 

[3] Where the constitutionality of a statute is under review, the courts 
‘ndulge a clear presumption’ in favor of its validity, and the burden rests upon 
those who challenge it to prove that it infringes upon the Constitution. 

In the case of Chicago, Milwaukee & St. Paul Ry. Co. v. Tompkins, 176 
L. S. 167, 20 S. Ct. 336, 338, 44 L. Ed. 417, the court said: “In approaching the 
consideration of a case of this kind we start with the presumption that the act 
of the legislature is valid, and upon any company seeking to challenge its validity 
rests the burden of proving that it infringes the constitutional guaranty of pro- 
iection to property. The case must be a clear one in behalf of the railroad 
company or the legislation of the state must be upheld.” 

In Munn vy. Illinois, 94 U. S. 113, 123, 24 1. Ed. 77, it was said: “Every statute 
is presumed to be constitutional. The courts ought not to declare one to be 
unconstitutional, unless it is clearly so. If there is doubt, the expressed will of 
the legislature should be sustained.” 

|4| Another point earnetly insisted upon by the insurance companies before 
ihe commission was that section 9 of the act denies the companies to which in 
icrims it expressly applies the equal protection of the laws, inasmuch as it does 
not apply to other insurers engaged in the same or similar business. They 
concede, however, that the distinction made in the act between mutual and 
stock companies, whereby the mutual companies were exempted from the act, 
was settled adversely to them in German Alliance Insurance Co. v. Lewis. 233 
U. §. 389, 34S. Ct. 612, 58 L. Ed. 1011, L. R. A. 1915C, 1189. They therefore do 
not now urge that point here. However, they do contend here that, in so far 
as section 9 of the act gives to the State Corporation Commission power to 
regulate the rates for insurance business of companies, and does not give to the 
commission power to regulate rates for the same business when done by individ- 
uals or partnerships or unincorporated associations, it deprives the corporate 
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insurance companies of the equal protection of the law in violation of the Four- 
teenth Amendment. This point is founded on the particular language of the 
act which refers to the regulation of the rates of “Companies” while other insur- 
ers are not mentioned. The commission, in holding adversely to this contention, 
said: 

“Chapter 433. Acts 1928, is not an isolated act, but must be read in con- 
junction with the general statutory law relating to fire insurance companies. 

“Title 38 (Chapters 167-175, Section 4169-4359) is the Title of the Code of 
Virginia relating to ‘Insurance-General Provisions’; and Section 4200 of this 
chapter provides in part as follows: 

“*Sec. 4200. Definitions—As used under this title of this Code: The words 
“insurance company” or “insurance companies” shall be held to mean and include 
any association, society, company, corporation, joint stock company, individual, 
partnership, trustee or receiver engaged in the business of assuming insurance 
risks upon persons or property in this State (except fraternal benefit orders, 
associations or societies, as defined and regulated by chapter one hundred and 
seventy-one), and any bond investment company, associations, or society, con- 
ducting a business including any of the features or principles of insurance.’ 

“Throughout the several chapters of the Code relating to insurance and in the 
acts. relating to insurance which have been passed since the adoption of the 
Code of 1919, companies when used with reference to insurance is commonly 
used as including all insurers, whether incorporated or not, and we think is so 
used here by the Legislature. 

“This being true there is no basis in fact for the charge of discrimination 

*x *«” 

The disposition of this question by the commission as indicated appears rea- 
sonable and sound and is sufficient. 

[5] The appellants contend that chapter 433 of the 1928 Acts of the General 
\ssembly is unconstitutional because in violation of the due process clause (Four- 
teenth Amendment) of the Constitution of the United States. It is claimed that 
the statute in effect confers on the State Corporation Commission the power to fix 
the premium rates to be charged by the insurance companies, but that neither 
that act, nor any other statute of the state, provides the companies a fair oppor- 
tunity for submitting to a judicial tribunal for determination, upon its own 
independent judgment as to both law and facts, the question whether the rates so 
fixed are confiscatory of the companies’ property. The act contains this provision: 
“An appeal shall lie from any order or decision of the State corporation com- 
mission to the supreme court of appeals at the instance of the applicant or of 
any party in interest. The method of taking and prosecuting such appeal in so far 
as is not fixed by law shall be prescribed by the rules of the supreme court of 
appeals. (Section 10.) But the appellants insist that this right of appeal is noi 
sufficient to satisfy the constitutional requirements of due process of law because 
the commission, in fixing the rates, acted in a legislative capacity, and, under the 
powers conferred on this court by the state Constitution and statutes, the pro- 
ceedings on appeal here are likewise legislative in character, and do not furnish 
an opportunity for a judicial determination of the question whether the rates 
ixed are confiscatory. Prentis v. Atlantic Coast Line Co., 211 U. S. 210, 29 S. Ct. 
67, 53 L. Ed. 150, is relied upon in support of this position. That case involved 
an order of the commission fixing railroad rates. Under section 156 (g) of the 
state Constitution, in the event of a reversal of an order of the commission 
establishing rates for transportation companies, this court may substitute therefor 
such order as the commission should have made with respect to the fixing of the 
rate. 

[6] In the Prentis Case, supra. the Supreme Court of the United States 
expressed the opinion that this court is vested under our Constitution with trans- 
portation rate-making powers, and, when exercising these powers, is acting in a 
legislative capacity. The opinion of Mr. Justice Holmes distinguishes between a 
decision that a future transportation rate will not be confiscatory and one that a 
present existing rate is not confiscatory, holding a decision of the former type 
legislative and the latter judicial. This rule, if given the effect contended for by 
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appellants, would preclude any court from judicially determining the confiscator, 
character of any future rate, not yet in operation, and confine the judicial deter- 
mination of this question to rates which have been put into actual operation. That 
the rule is not so broad in its application appears from the later decision in the 
case of Ohio Valley Water Co. v. Ben Avon Porough, 253 U. S. 287; 40 S. Ct. 
527, 529, 64 1. Ed. 908, in which certain water rates were challenged as contis- 
catory. The Superior Court of Pennsylvania (68 Pa. Super. Ct. 561) had reversed 
the Public Service Commission upon the ground that the property of the wate: 
company had been undervalued. The Pennsylvania Supreme Court (260 Pa. 289, 
103 A. 744), however, reversed the Superior Court, holding that the latter court 
had no power to determine the question of confiscation. This case was heard ou 
appeal upon the same record on which the commission had based its findings 
before the rates became fixed. The Supreme Court held the rates invalid as in vivo- 
lation of the due process clause because the state appellate courts were not vested 
with jurisdiction to determine the question whether the rates were confiscatory 
The court said the rates involved were future rates, and also: “Without doubt 
the duties of the courts upon appeals under the act are judicial in character—not 
legislative, as in Prentis v. Atlantic Coast Line, supra. This is not disputed; but 
their jurisdiction, as ruled by the Supreme Court [of Pennsylvania], stopped 
short of what must be plainly intrusted to some court in order that there may be 
due process of law.” The inference from this language is clear that, if the state 
appellate court’s jurisdiction had included the power to determine that constitu- 
tional question, such determination still would have been judicial in character and 
would have satisfied the constitutional requirements as to due process of law 
And the view that the rule laid down in the opinion of Mr. Justice Holmes in 
Prentis v. Atlantic Coast Line, supra, was intended to be restricted to the questions 
then before that court, involving as they did the transportation rate-fixing powers 
of this court under section 156 (g) of the Virginia Constitution, is further 
strengthened by Mr. Justice Holmes’ concurrence in the dissenting opinion of 
Mr. Justice Brandeis in Ohio Valley Water Co. v. Ben Avon Borough, supra. 
The dissenting justices were of opinion that the Pennsylvania appellate courts 
had actually exercised jurisdiction to determine whether the rates fixed by the 
commission were confiscatory, by deciding that the evidence supported the com 
mission’s rate. And the dissenting justices considered apparently that this right o} 
review by the water company in the state appellate courts fulfilled the require 
ments of due process of law. See, also, Bacon v. Rutland R. Co., 232 U. S$. 134, 
34S. Ct. 283, 58 L. Ed. 538. 

It is difficult, if not impossible, to define at what point in cases like this thy 
reviewing power of an appellate court enters the legislative field. The appellants 
claim that the conferring of any legislative power whatsoever on the court in any 
appellate proceeding before it converts the entire appeal into a legislative pro- 
ceeding exclusively, and supersedes and extinguishes all the court's judicial func- 
tions therein; that, if the court has any legislative power in such a case, it has 
no judicial power; that, if the appellate court is given the power to  substituts 
what it conceives to be a proper rate in the place of an improper one fixed by the 
commission, this deprives it of the power to render a judicial decision that am 
rate fixed by the commission is not confiscatory as a matter of law. 

[7| The Supreme Court of Appeals was created by the Constitution of Vir- 
ginia and invested with the judicial powers of review inherent in an appellat: 
court. No act of the Legislature can divest it of these powers by conferring addi- 
tional legislative powers upon it, and any statute which would have any  sucii 
effect would be obviously in contravention of the state Constitution. 

It may be conceded that section 156 (g) of the Constitution does confer upon 
this court the rate-fixing power with respect to transportation and transmission 
companies, because thereby this court is required in the event of reversal of the 
commission, to substitute its judgment in such matters in the place of the judg- 
ment of the commission. Whether the effect of this is to supersede all judicial! 
powers to determine whether such a rate, deemed proper by this court, is con- 
fiscatory, we need not now decide, because this proceeding does not involve the 
rate of a transportation or transmission company. 

[8-10] But the appellants contend that section 156 (f) of the state Constitu- 
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tion confers on this court legislative powers in all cases of appeal from the Stat= 
Corporation Commission involving legislative action by the commission. If their 
argument is sound, then this court does not possess in any case any power of 
judicial review of any legislative action of the State Corporation Commission. 
Section 156 (f), so far as here pertinent, provides that no new evidence may be 
introduced in the appellate court, but all evidence taken before the commission, 
essential for a proper decision here, shall be certified to this court. It provides 
further: “The appellate court shall have jurisdiction, on such appeal, to consider 
and determine the reasonableness and justness of the action of the commission 
appealed from, as well as any other matter arising under such appeal; providing, 
however, that the action of the commission appealed from shall be regarded as 
prima facie just, reasonable and correct.” It is further provided that any case may 
le remanded to the commission when the public interest requires. 

The appellants contend that the powers of legislative review and judicial 
review are sO inconsistent as to be mutually exclusive, and that section 156 ({f) 
should be construed as conferring the former power and denying the latter. But 
the primary and inherent function of this court is that of judicial review, and to 
construe any constitutional provision as converting this into a legislative tribunal 
and abolishing its judicial functions when reviewing the commission’s legislative 
actions would be justified by only the clearest and most compelling language. 
Considering that the constitutional convention employed such language in section 
156 (g), conferring legislative powers as to rates of transportation and trans- 
mission companies, and omitted to include such power to substitute our judgment 
for that of the commission in section 156 ({) as to other appeals, it is highly 
persuasive that no such powers were intended to be conferred by section 156 (f). 
Constitutional language, conferring powers on an appellate court, should be con- 
strued as intended to include only those powers consistent with the discharge of 
the inherent judicial functions of the court. It would require clear and strong 
language to justify such a construction as would divest the court of its primary 
duty, that of judicial review. And particularly would this be true if appellants’ 
contention be correct, that our Constitution and statutes provide no other oppor- 
tunity for judicial review of the commission’s legislative actions unless it be the 
appeal to this court. 

But whether the powers of legislative and judicial review be mutually exclu- 
sive of exercise at the same time by one tribunal (and we do not here decide this 
question), we are of opinion that the provisions of section 156 (f) were intended 
to relate solely to those duties and powers normally incident to the discharge of 
the court’s judicial functions, and that the language of the section does not justify 
an interpretation which would extend their scope to embrace legislative powers. 

{11, 12] The appellants insist, however, that section 3734 of the Code should 
be construed as conferring legislative powers on the Supreme Court of Appeals, 
and as authorizing us to substitute our opinion as to what is a proper rate in this 
case for that of the commission—but we cannot accept that view. The language 
must be taken as referring to judicial powers, not those outside the normal field 
of appellate jurisdiction. As said in Reagan v. Farmers’ Loan & Trust Co., 154 
U. S. 399, 14 S. Ct. 1047, 1055, 38 L. Ed. 1014: “* * * It is not the province 
of the courts to enter upon the merely administrative duty of framing a tariff of 
rates,” ete. 


[13] Furthermore, in view of our construction that section 156 (f) of the 
Virginia Constitution imposes on this tribunal the power and duty of ju- 
dicial review of the legislative actions of the commission here involved, if ap- 
pellants’ contention be correct—that construing section 3734 of the Code as con- 
ierring legislative powers upon us would divest us of those judicial powers and du- 
ties conferred and imposed by the Constitution—then such a construction would to 


that extent conflict with the Constitution. It is, of course, our duty to construe 
Statutes in such a way, if possible, as not to render’ their constitutionality doubtful. 

[14] Our conclusion therefore is that, in reviewing the action of the commis- 
sion in framing the insurance rates here involved, this court will not disturb the 
action of the commission unless it appears that the commission has exceeded its 
constitutional or statutory powers; or that its action has resulted from an unrea- 
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sonable exercise of its authority; or that it is based upon a mistake of law, or is 
contrary to the evidence or without evidence to support it; or, finally, that the 
rate fixed is so low as to amount to confiscation and deprive the regulatees of their 
property without due process of law. 

[15] The appellants contend that the commission, in establishing the rate, 
based it upon not only the premium charge but also upon all of the capital, sur- 
plus and undivided profits invested both within and without the state of Virginia. 
Chey assert that the insurance business is divided into two separate and distinct 
branches, (1) the underwriting business and (2) the investment business; and 
that in establishing the rate the commission considered the investment branch 
of the business when it should only have considered the underwriting branch. 

By adverting to the opinion of the commission, it is clear that the capital, sur- 
plus and undivided profits were not considered in fixing the rate. For instance, 
the commissioner says: 

“The amount of profit that a fire insurance company may be able to make from 
the investment of its capital, surplus and undivided profits has no bearing on the 
amount of the profit produced by the rates charged during a given year or period; 
but it is a very important factor to be considered along with other factors in de- 
termining whether the profit produced by the rates charged is in excess of a fair 
and reasonable profit. 

“What, then, are the profits produced during any given period by rates 
charged? 

“Though it has been questioned by some courts, it seems to us to be self- 
evident that all profits of an insurance company during any given period which are 
not derived from the investment of its (1) capital, (2) surplus, (3) undivided pro- 
fits, and (4) borrowed capital must be profits produced by rates charged. * * * 

“Profits from investment of capital, surplus, undivided profits and borrowed 
money are not profits produced by rates; but income from (a) premiums paid by 
policvholders, and (b) income from the investment of premium income which is 
heing held to meet presently existing but future payable liabilities, are both in- 
come produced by rates, and should be included in computing profits produced by 
rates. * * * 

“The amount paid by the policyholder may be properly regarded as the present 
worth of the premium actually charged; and, therefore, the profit element of th 
premium should be increased by the interest received on that portion of the pre- 
mium held by the company in its treasury to meet presently existing but future 
payahle liabilities properly payable out of the premium, or only so much of the 
premium as will, with interest, meet such liabilities when and as they become fixed 
and payable, should be deducted from the amount of the premium paid in deter- 
mining what part thereof is profit. Income and liabilities should be stated in the 
same terms. If premiums are to be paid on the basis of present worth, then liabil- 
ities should be stated in terms of the amount which, with interest, will meet the 
liability when payable. 

“It would appear to be just as reasonable in computing profit made from the 

purchase and sale of a flock of sheep to omit from the computation the income 
received from the wool clip and the natural increase at the lambing season, as to 
discard in the computation of profits produced by rates the increase in income due 
to the investment of that portion of the premises held in hand to meet existing but 
future payable liabilities. 
_ “Where profits produced by all rates charged by a company for all classes of 
insurance written in all territories in which the company does business is under 
consideration, the ‘Profits Produced by Rates’ is properly computed by including 
in the income account all income received by the company except (1) interest, 
dividends, rents and other income from the investment of (a) capital, surplus and 
undivided profits, and (b) borrowed sums; and (2) sums received through sale or 
maturity of ledger assets (i. e. receipts used in ascertaining profit or loss from 
sale or maturity of stocks, bonds and other property). * * * 

“However, where the profits under consideration are those produced by rates 
on only certain classes of insurance written by the company, as fire and lightning 
insurance, and only on the business done in some one State, as Virginia, the in- 
come produced by rates may be computed with some, though not large, understate- 
ment of profits by (1) taking the premiums charged policyholders, and (2) 
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adding thereto interest at the rate actually being earned by the company on that 
part of the premium income which is necessarily being held in the treasury to meet 
the presently existing but future payable ‘Liability on Unexpired Policies,’ and is 
or ought to be invested in interest-bearing securities or otherwise put out at inter- 
est.” 

The foregoing quotations from the opinion of the commission demonstrate 
that it did not consider the investment branch of the business in establishing the 
rate, but that it only considered the profits from premiums charged and the in- 
terest, at the rate actually being earned by the companies, on that part of the pre- 
mium income which is held as a reserve to meet actual liability on unexpired pol- 
icies. In the computation, the capital, surplus and undivided profits were not used. 

[16] In Virginia, we have the following statute, Code, § 4311: “To determine 
the liability on the contracts of insurance of any such insurance company organ- 
ized under any law of this State, whenever such company renders an annual state- 
ment to the Bureau of Insurance, or when an investigation of the company is 
made hy the Commissioner, there shall be reserved on all risks in force on any 
cargo, or on any goods, merchandise, or other property in course of transporta- 
tion, the insurance on which shall cease upon the arrival of such cargo, goods, mer- 
chandise or other property at its destination, the whole amount of original pre- 
miums charged for such risks. On all risks written for a fixed time, not exceeding 
one year, there shall be reserved fifty per centum of the whole original premiums 
charged for such risks. On all risks written for a fixed time, and for a time ex- 
ceeding one year, there shall be reserved the pro rata unearned portion of the 
whole original premiums charged for such risks; and in calculating the pro rata 
unearned portion of such premiums, it shall be assumed that the policies date from 
the middle of the year in which they were issued.” 

Under the foregoing statute, the appellants contend that the reserve therein 
defined was conclusive upon the commission, and it was bound to follow it, that 
it constituted a legislative determination of what constituted the liability on con- 
tracts of insurance, and that the commission was withou power to inquire whether 
the said statutory measure of liability represents the actual sum required hy the 
companies to enable them to fully meet their unmatured and contingent obligations. 
The commission, however, did not follow that statute, but took the position that 
section 9 of the Rating Act was a clear mandate to it to consider for purposes of 
tate regulation all actual profits produced by rates charged, regardless of whether 
they are included in the technical definition of “Underwriting Profits” or not, or 
whether they are indicated by annual statements of the insurance companies or 
not; “and to free it, in determining such actual profits, from pre-existing arbitrary 
statutory provisions enacted for purposes of testing the solvency of fire insurance 
companies, legal fictions and the restrictions of technical definitions; and to remit 
its regulatory agency to the use of any and all correct principles for the computa- 
tion of actual profits produced by rates charged.” 

The commission says that Code, § 4311, was enacted for the purpose of testing 
the solvency of the companies, and has nothing to do with a determination of 
profits as a basis for rate-making. The test applied by the commission was the 
measure of actual liability upon “unearned premiums,” and this was produced 
by the essential facts introduced. The basic theory upon which the commission 
proceeded is apparent from the following taken from the opinion: 

“As we shall hereafter see, the Virginia experience of the companies during 
the test period shows that the ‘Unearned Premium Reserve’ is more than: sufficient 
to take care of this liability in the orderly conduct of the business of the com- 
panies as going concerns or upon liquidation. 

“The so-called ‘Unearned Premiums,’ or ‘Unearned Premium Reserve’ of a 
company has no natural relation to the computation of the profits made by an 
insurance company during a given period except to the extent that ‘Unearned 
Premiums’ at any given time may be in fact a correct present measure of the 
amount ultimately developed by the experience of the company as the amount 
necessary to pay, as the several items thereof become fixed and payable, its 
thereafter incurred (1) return premiums, (2) losses and (3) expenses in and 
about the performance of its obligations under its unexpired policies. * * * 

“It is no more in accordance with the facts to take the total sum that an 
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insurance company must pay to its policyholders if all policies be cancelled, as 
the present measure of its lability at any given time on its unexpired policies for 
cancellations and return premiums, than to take the average amount of the risks 
written as the present measure of its liability to policyholders on its unexpired 
policies for loss. Liability for loss and liability for cancellation are both purely 
contingent; and loss or cancellation are both the exception and not the rule. 
Except in so far as it can be shown to be in accordance with past experience, 
there can be no logical basis for taking the total amount of loss payable if there 
be a total loss under all unexpired policies, or the total sum payable if all unex- 
pired policies be cancelled as the present measure of the aggregate liability on 
unexpired policies for losses, expenses and return premiums on account of can- 
cellations and rate adjustments.” 

The Rating Act of 1928 contains no reference to section 4311. It does not 
provide that the commission was bound to accept the methods there outlined in 
establishing insurance rates, but it does expressly provide that the commission 
should exercise its judgment and discretion in ascertaining the profit and fixing 
the rate. 

The conclusion of the commission upon this branch of the case is supported 
by the evidence. It is reasonable and sound, and this court would not be justified 
in disturbing it. 

[17-19] The remaining assignments of error are to a large extent directed at 
the method adopted by the commission in arriving at the profits derived from 
*he rates charged; computation of the correct percentage to be charged as invest- 
ment expense; the methods of insurance accounting; expense of operation; 
ascertaining the percentage of the conflagration hazard and alleged miscalculation 
of profit. These assignments present all of the difficult questions that are 
usually raised in such cases. Exactness and accuracy in such matters are not 
always attainable. We do not feel jusified in this case in holding that the 
commission committed error. If error was committed, it has not been pointed 
cut to us in a manner that is convincing. As said by Prentis, P., in Chesapeake 
& P. Telephone Co. v. Com., 147 Va. 43, 136 S. E. 575, 578, in speaking of the 
conclusions of the commission: “Unless such conclusions are accorded great 
weight, then public regulation will become a mere gesture.” The burden of 
showing that the rates filed by the appellants were reasonable was upon them. 
The evidence fails to overcome the legal presumption in favor of the rates 
established by the commission. As has already been said, in reviewing the 
action of the commission in fixing insurance rates, this court will not disturb 
its action unless it appears that it has exceeded its authority, or has acted unrea- 
sonably in exercising its authority, or that it has made a mistake of law, or that 
its finding is contrary to the evidence or without evidence to support it, or that 
it is fixed so low as to amount to confiscation. It does not appear that any of 
these grounds exist in this case. The record affirmatively shows that the com- 
panies received a fair and impartial hearing; that the commission made every 
reasonable effort to arrive at the true condition of the insurance business in 
Virginia, and it filed with the record an exhaustive and carefully prepared 
opinion in which all questions raised were fairly decided. Upon the whole case 
we are of opinion that the rates established are not confiscatory, and that the 
findings of the commission in framing same are clearly supported by the evidence. 
As was said in Chesapeake & Potomac Telephone Co. v. Com., supra: “There 
is nothing irrevocable, however, about such a conclusion, for such rates are never 
permanently fixed, but are always subject to revision. If after a fair trial they 
prove to be inadequate or unjust, the question can be again reopened before 
the commission without difficulty.” 

{20] This court would not be justified in considering the present economic 
depression upon this appeal. 

The order of the State Corporation Commission is affirmed. 

Affirmed. 
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LAMAR y. IOWA STATE TRAVELING MEN’S ASS’N. No. 41965. 
Supreme Court of Iowa. June 20, 1933. 
249 Northwestern Reporter 149. 
1. INSURANCE. 

Insurance contracts are construed according to meaning of terms used, and 
if clear and unambiguous, terms are taken in their plain, ordinary, and populai 
sense, unless parties clearly indicated intention to define a word according to its 
technical or peculiar meaning. 

(For other cases, see Insurance, Dec. Dig. § 146[2].) 

2. INSURANCE. 

Exhaust from automobile which killed insured, whether single gas or com- 
bination of gases, constituted “gas” within accident policy exception for death by 
inhaling gas. 

“Gas” is an aeriform fluid; a term used at first by chemists as synony- 
mous with air, but since restricted to fluids supposed to be permanently 
elastic, as oxygen, hydrogen, in distinction from vapors, as steam, which 
become liquid on a reduction of temperature. In present usage, since 
all of the supposed permanent gases have been liquefied by cold and pres- 
sure, the term has resumed nearly its originial signification, and is applied 
to any substance in the elastic or aeriform state. 

(For other cases, see Insurance, Dec. Dig. § 458.) 

4. INSURANCE. 

Insurer had burden of establishing exception in accident policy for deaih 
by inhaling gas. 

(For other cases, see Insurance, Dec. Dig. § 646[6].) 

Appeal from District Court, Polk County; F. 5. Shankland, Judge. 

This is a suit at law brought by the plaintiff, Naoma Lamar, against the 
defendant, the Iowa State Traveling Men’s Association, to recover $10,000 on 
two accident insurance policies. There was a trial to a jury, and, at the close 
of all the evidence, the district court sustained the defendant’s motion for a 
directed verdict, allowing the plaintiff the sum of $1,000 only and withdrew 
from the jury the issue on the other $9,000. From the judgment entered oi 
such verdict, the plaintiff appeals. 

Affirmed. 

Maxwell & Ryan, James B. Ryan, Ronald L. Ryan, and Lehan T. Ryan, all 
of Des Moines, for appellant. ; ; 

Parsons & Mills and Volney Diltz, all of Des Moines, for appellee. 

Kinpic, Chief Justice. 

The defendant-appellee, the Iowa State Traveling Men’s Association, 
ail insurance company with its principal place of business at Des Moines. 

On May 19, 1931, two accident insurance policies were issued by the ap- 
pellee to Kirby Lamar. Lamar, at the time, was an attorney engaged in the 
practice of law at Houston, Mo. ‘Thereafter, on January 4, 1932, while the 
insurance policies were in full force and effect, the insured was found dead’ 
in a garage. When Mrs. Lamar found her husband, the insured, dead, the doors 
to the garage were almost closed and the engine in his automobile was running. 
Before his death, the insured had experienced difficulty in starting the engine 
in his car. Under the entire record, it is evident beyond peradventure of doubt 
that the assured was killed by the fumes coming from the exhaust pipe of his 
automobile. 

After the insured’s death, his wife, Naoma Lamar, the plaintiff-appellant, as 
the beneficiary in the insurance policies, asked the appellee for the payment 
of the $10,000 benefits named in the contracts. In response to that request, the 
insurance company offered to pay $1,000, but denied liability on the remaining 
$9,000 named in the policies. The basis for denying full liability is predicated 
by the appellee upon the clause in the insurance policies relieving the appellee 
from liability when death is caused by gas. 

Section 2, article 7, of the policy provides: “Whenever a member in good 


is 
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standing of this association (the appellee company) shall, through external 
violent and accidental means, receive bodily injuries which shall, independently 
and exclusively of all other causes result, within ninety days, in the death of the 
member * * * shall in leu of weekly idemnity in these by-laws provided, be 
indemnified in the sum of the amounts hereinafter provided (but in no event 
shall the total indemnity exceed $5,000.00 * * *).” 

There is contained in each policy a limitation upon the liability of the appellee 
under the contract. This limitation, known as section 5 (a) of article 7, is as 
follows: “The association (the appellee company) shall not be liable for death, 
disability or loss in excess of 1/10 of the amounts in these by-laws provided for 
indemnity for any injury arising from or effected or aggravated by any of the 
following causes, conditions or acts, or the results therefrom, to-wit: * * * When 
the member consciously or unconsciously, voluntarily or involuntarily, accidentally 
or otherwise, takes, inhales or absorbs any poison, gas, local or general anaes- 
thetic.” (Italics are ours.) 

As before indicated, the appellee concedes its liability for one-tenth of the 
total amount named in the policies, to wit, $1,000, but denies responsibility for 
the remaining $9,000. No responsibility arises for the $9,000, the appellee 
declares, because the insured was killed by inhaling gas. On the other hand, the 
appellant insists that the appellee is liable to her for the entire $10,000 because 
the insured was not killed by inhaling gas, as contemplated by the insurance 
contracts. That conclusion is reached by the appellant on the theory that the 
exhaust from an automobile is not a gas, but a combination and collection of 
@ases. 

The appellant’s theory is supported by the testimony of a doctor and a 
chemist. Two witnesses also testified for the appellee, one a doctor and the 
other a chemist. These expert witnesses do not materially disagree in their 
testimony. Appellee’s witnesses declared that the insured’s death was caused 
hy carbon monoxide gas, while the appellant’s witnesses were inclined to the 
view that the insured’s death resulted from a collection or combination of gases, 
including carbon monoxide gas. Therefore, it is concluded by the appellant 
that her case should be submitted to the jury on the conflict of the expert 
testimony, under the theory that the exception in the insurance contracts 
contemplates a single gas, as distinguished from a collection or combination of 
Gases. 

[1] We cannot adopt this theory as the correct one in determining the 
present appeal. As said by the Supreme Court of the United States, in Imperial 
Fire Insurance Co. v. Coés County, 151 U. S. 452, 14 S. Ct. 379, 381, 38 L. Ed. 
231: “* * * The rule is * * * well settled that contracts of insurance, like 
other contracts, are to be construed according to the sense and meaning of the 
terms which the parties have used, and, if they are clear and unambiguous, 
their terms are to be taken and understood in their plain, ordinary, and popular 
sense.” To the same effect see Birss v. Order of United Commercial Travelers 
of America, 109 Neb. 226, 190 N. W. 486: Kingsley v. American Central Life 
Insurance Co., 259 Mich. 53, 242 N. W. 836; Ashley v. Agricultural Life Insur- 
ance Company of America, 241 Mich. 441, 217 N. W. 27, 58 A. L. R. 1208: 
“Standard Life & Accident Company of Detroit, Michigan, v. McNulty, 157 
F. 224 (C. C. C. Eighth Circuit); Jones v. Hawkeye Commercial Men’s Asso- 
ciation, 184 Iowa, 1299, 168 N. W. 305, 11 A. L. R. 380. 

At least this is true unless the parties clearly indicate their intention to 
define a word according to its technical or peculiar meaning, as distinguished 
from its ordinary and popular sense. So far as the contract under considera- 
tion is concerned, there is no ambiguity about the meaning of the word “gas.” 
It was employed by the parties when executing the contract, as suggested by 
the foregoing authorities, in its plain, ordinary, and popular sense. There is 
nothing in the contract to suggest that the parties intended to use the word 
in its scientific, technical, or extraordinary sense. Some authorities are cited 
by the appellant to indicate that the word “gas” is to be defined according to 
its commercial sense. Obviously, however, the parties, when contracting in the 
case at bar, thought of gas in its ordinary and popular sense. Hence, it is 
essential to find the ordinary and popular definition for gas. Such definition 
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may be found in Birss v. Order or United Commercial Travelers of America 
(109 Neb. 226, 190 N. W. 486), supra, reading on page 487: “The term ‘gas’ is, 
in a sense, a generic term and is broad and sweeping in its meaning. In Web- 
ster’s Unabridged Dictionary it is defined as ‘an aeriform fluid; a term used 
at first by chemists as synonymous with air, but since restricted to fluids sup- 
posed to be permanently elastic, as oxygen, hydrogren, etc., in distinction from 
vapors, as steam, which become liquid on a reduction of temperature. In 
present usage, since all of the supposed permanent gases have been liquefied 
by cold and pressure, the term has resumed nearly its original signification, 
and is applied to any substance in the elastic or aeriform state.’ ” 

In Birss v. Order of United Commercial Travelers of America (109 Neb. 
226, 190 N. W. 486, 487), supra, the facts were that Frank J. Birss “while in 
the act of examining the flow of an oil well and in attempting to measure the 
amount of oil in several tanks with a long stick or rake handle, kneeled down 
inserting his head and arms into the opening of the cover of an oil tank from 
which the cap had been removed, and then and there was accidentally over- 
come, bruised, wounded, and suffocated by certain poisonous, irritating, noxious 
and injurious fumes and odors, which arose from said oil and surrounded, 
engulfed, and overcame the said Frank J. Birss.” The point involved in the 
case before the Nebraska Supreme Court was whether the odors and fumes 
constituted gas within the exception in the insurance policy. When deciding 
that question, the Nebraska Supreme Court said, reading on page 488 of the 
Northwestern Reporter: “Under the terms of the policy we are unable to see 
but that the insured in this case died as a result of the inhalation of gases 
which, though accidental, must have been either voluntary or involuntary, con- 
scious or unconscious, and therefore within the express exception of the policy.” 

\ fair definition of the word “gas,” as contemplated by the parties to the con- 
tract under consideration, is that contained in Webster’s Dictionary, as set forth in 
the case of Birss v. Order of United Commercial Travelers of America (109 Neb. 
226, 190 N. W. 486), supra. Any other definition would be strained and uncontem- 
plated. Even the doctor and chemist testifying for the appellant in the case at 
bar concede that the insured was killed by gases coming from the automobile 
exhaust. These experts, however, theorize that death was not caused by. a single 
gas, but rather by a collection or combination of gases. There is no provision 
in the insurance contract declaring that the exception shall apply only when 
death arises from the inhalation of a single gas. No purpose can be imagined 
ior limiting the exception to a single gas. So far as this record reveals, a com- 
bination of gases would be just as deadly as, if not more so, than a single gas. 
The ordinary and popular definition of gas would include a combination or collec- 
tion of gases as well as a single gas. 

Mr. Justice Cardozo said in Lewis v. Ocean Acc. & G. Corp., 224 N. Y. 18, 
120 N. E. 56, 57,7 A. L. R. 1129: “To the scientist who traces the origin of 
disease there may seem to be no accident in all this. * * * But our point of view 
in fixing the meaning of this contract must not be that of the scientist. It must 
be that of the average man. * * * This test—the one that is applied in the com- 
mon speech of men—is also the test to be applied by courts.” 


[2-4] Manifestly the average man in common and popular speech would under- 
stand “gas” to be a collection or combination of gases as well as a single gas. 
Therefore, the combination of gases in the case at bar constitutes gas under the 
exception in the insurance contract under consideration. This is true even when 
taking into consideration the principle of noscitur a sociis, as well as other 
theories propounded by the appellant. It is true, of course, that the burden to 
establish the exception must be borne by the appellee. Carpenter v. Iowa State 
Traveling Men’s Association, 213 Iowa, 1001, 240 N. W. 639. Nevertheless, under 
the facts and circumstances of this case, the appellee has met the requirement 
beyond any dispute. Consequently there is no issue of fact to be passed upon 
hy the jury. The doctors testifying for the appellant, as well as those testify- 
ing for the appellee, declared that the insured was killed by gas. Although the 
appellant’s witnesses said that death was caused by a combination of gases, the 
appellee’s witnesses stated that a single gas killed the insured. Regardless of this 
difference of theory, the death of the insured was under the exception contem- 
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plated by the policy, because the insured died as the result of inhaling gas, as 
the same is defined in its popular and ordinary sense. So, under the cirsumstances 
the appellant is entitled to the $1,000 tendered by the appellee, but cannot recover 
the remaining $9,000 claimed by her. 

Wherefore, the judgment of the district court must be, and hereby is 
affirmed. 

Affirmed. 

Evans, Stevens, Albert, Donegan, and Claussen, JJ., concur. 


FEDERAL LIFE INS. CO. v. SECAN. 
Court of Appeals of Kentucky. 
June 23, 1933. 
61 Southwestern Reporter (2d) 1084. 
INSURANCE. 

Pleadings by buyer of washing machine against insurance company, based on 
printed statement insuring buyer against sickness during period of monthly pay- 
ments, /icld not to state cause of action. 

The paper denominated as a policy of insurance was not a policy of 
defendant, since it did not mention plaintiff’s name or defendant com- 
pany, nor did it purport to have been signed by company and deliversd to 
plaintiff. The printed statement in question purported to insure plaintiff 
against sickness during period of monthly payments, conditioned that, if 
she became sick and unable to carry on her usual occupation, company 
for which seller was acting would pay installments. 

(For other cases, see Insurance, Dec. Dig. § 629[1].) 

Appeal from Circuit Court, Harlan County. 

Action by Dora B. Secan against the Federal Life Insurance Company. Judg- 
ment for plaintiff, and defendant appeals. 

Reversed, with directions. 

James Sampson and William Sampson, both of Harlan, for appellant. 

G. G. Rawlings, of Harlan, for appellee. 

RICHARDSON, Justice. 


H. M. Hansen & Co. is a foreign corporation. Dora B. Secan resides in Har- 
lan county, Ky. She charged in her petition in this action that she purchased of 
the Black Mountain Maytag Company a washing machine at the price of $176, 
$25 cash, $150 payable in installments of $12.50 per month: that at the time she 
purchased the machine from it it was acting as agent for H. M. Hansen & Co., 
and delivered to her a printed statement insuring her against sickness during the 
period of monthly payments, conditioned that, if she became sick and unable to 
carry on her usual occupation, the H. M. Hansen & Co. would pay the $12.50 
per month until the machine was paid for, or until she recovered her health; that 
she hecame totally disabled, and fell behind with her payments, and that the Black 
Mountain Maytag Company instituted an action in the Harlan quarterly court, 
in which the machine was attached, and sold under a judgment of the court and 
that by reason thereof she was deprived of the benefits of the machine, to her 
damage in the sum of $50, that she paid $30 in attending court and getting her 
witnesses for the trial. She sought to recover the $60.25 she had paid on the 
machine, and $90, the amount of the unpaid installments. Her damages compris- 
ing these items were fixed at $280.25. 

The instrument denominated in her pleadings as a policy of insurance is 
titled, “Maytag Protection, No. 23255.” It hears no date and it is unsigned. By 
an amended pleading she attempted to set out the terms and provisions of this 
instrument. The H. M. Hansen Company entered various motions and a general 
demurrer, and filed an answer to the petition as amended. The case proceeded 
to trial before a jury, and, after a statement of the case by the plaintiff, the court 
on its own motion set aside the swearing of the jury and discharged it, and sus- 
tained a demurrer to the petition as amended, with leave to amend. She tendered 
an amended petition making the Federal Life Insurance Company of Illinois a 
defendant, and, by the order filing it, the court directed a summons to issue for 
it. The petition with amendments were dismissed as to H. M. Hansen & Co. 
In the amendment making the Federal Life Insurance Company a defendant, she 
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expressly reiterated the allegations of the petition and amended petition against 
H. M. Hansen & Co., and made the insurance company a party to the amendment. 
She alleged she purchased the policy from the Federal Life Insurance Company 
as agent and broker, and charged that by mistake or oversight she had alleged 
in her original petition and amendments that H. M. Hansen & Company had issued 
and delivered to her a policy, when in fact it was issued and delivered by the Fed- 
eral Life Insurance Company. She asked that it be made a defendant, and 
“prayed as in her original pleadings.” A summons against the Federal Life Insur- 
ance Company of Illinois was served on the insurance commissioner of the state 
of Kentucky. The Federal Life Insurance Company filed a demurrer to the juris- 
diction of the court, which was overruled. It entered a motion to require Secan 
to make her petition as amended conform to the so-called policy of insurance; 
“without waiving this motion, filed a demurrer to the petition as amended.” The 
action was submitted on this motion and demurrer, which were overruled by the 
court. Exceptions were saved. The Federal Life Insurance Company declined 
to plead further, and a judgment was entered against it for $280.85, from which 
it appeals. 

The exhibit contains no provision covering the items of damages set out 
in the petition and amendments thereto, as filed against H. M. Hansen & Co. 
In this respect it contradicts the allegations of the petition. The amended 
petition against the insurance company does not set out hee verba, nor the 
terms or provisions of, the exhibit. Crawford v. Crawford, 222 Ky. 708, 2 
S.W.(2d) 401. 

No more should be required of us than a mere statement of the case. It 
is apparent that the pleadings stated no cause of action, and that the paper 
denominated as a policy of insurance is not a policy of the Federal Life Insur- 
ance Company. The instrument which is the foundation of the action does 
not mention Dora Secan or the Federal Life Insurance Company, nor does it 
purport to have been signed by it and delivered to her. If she may sue thereon, 
sO may any and all others who might have purchased a Maytag machine. The 
amended petition filed as against it reiterates the allegations of the petition 
and amended petition against H. M. Hansen & Co., and merely avers that the 
name of H. M. Hansen & Co. was named in the original and amended petition 
by mistake or oversight, without stating, or attempting to state, a cause of 
action against the Federal Life Insurance Company. The court erred in 
overruling the motion and general demurrer and rendering judgment against 
the Federal Life Insurance Company. 

Motion for an appeal is sustained, the appeal is granted, and the judgment 
reversed, with directions to dismiss the petition as amended. 


CRAFT v. MASSACHUSETTS PROTECTIVE ASS’N, Inc. No. 1170. 
Court of Appeal of Louisiana. First Circuit. June 30, 1933. 
149 Southern Reporter 367. 


INSURANCE. 

Policy providing disability benefits is contract of parties, and cannot be 
revoked unless by mutual consent of parties or for causes acknowledged by 
law 

(For other cases, see Insurance, Dec. Dig. § 526.) 

2. INSURANCE. < $5 a 

Where language of policy providing disability benefits is plain and unam- 
biguous, resort cannot be had to methods used for ascertaining intent and 
meaning of ambiguous policy. 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 

3. INSURANCE. J ; 

Policy held. to provide compensation for partially disabling accident and 
not partially disabling disease. 

Policy provided that, if injuries should partially disable insured and 
prevent him from performing majority of his regular business duties, or 

if partial disability followed total disability resulting from accident and 

required the attendance of licensed physicians, the insurer would pay 
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for period of such disability, not exceeding 26 weeks, specified weekly 

compensation. 

(For other cases, sce Insurance, Dec. Dig. § 526.) 

Appeal from District Court, Parish of Vernon; Hal A. Burgess, Judge. 

Suit by Thomas A. Craft against the Massachusetts Protective Association, 
Inc. Judgment for plaintiff, and defendant appeals. 

Judgment annulled, and suit dismissed. 

Montgomery & Montgomery, of New Orleans, and H. W. Hill, of Alex- 
andria, for appellant. 

S. I. Foster, of Leesville, for appellee. 

Exuiort, Judge. 

Thomas Arthur Craft brought suit against the Massachusetts Protective 
Association, Inc., the purpose of which is to recover of the association on its 
policy the sum of $12.50 per weck for a period of 26 weeks, a total of $325, and 
also $325 in addition as a penalty, because of a disease of his eyes. which he 
alleges has permanently impaired his eyesight. The policy sued on is annexed 
to and made part of the petition. 

The defendant excepted to the petition on the ground that it set forth no 
right or cause of action. This exception was overruled, upon which deiendant 
answered denying liability. A trial on the merits resulted in a judgment in favor 
of the plaintiff for $325 and for $150 in addition as attorney’s fees. 

Defendant has appealed. Defendant contends on appeal that its sa 
tion should have been sustained and urges that the ruling be reviewed. 

As plaintiff's averment, that “he contracted a disease in his eves, which has 
mpaired his sight permanently, which condition was produced by the changing 
of light by electricity to gas in the office where he was employed,” could have 
reference to an accidental injury, we have examined the evidence so as to be 
sure as to the sense and meaning of the term “disease” as used in his averment 
The evidence shows that the word “disease” was properly used, and that the 
»laintiff suffers from disease and not as the result of an accidental injury. 

As plaintiff avers that he suffers from a partially disabling disease, the ques- 
tion raised by the exception is decisive. The policy sued on commences with 
statement, printed at the top, “This Policy is non-cancelable and provides indem- 
nity for loss of life, limb, sight and time by accidental means or of time by 
disease as herein limited.” This is followed by the declaration that the Massa- 
chusetts Protective Association, Inc., does hereby insure, subject to the pravisions 
and limitations contained herein, Thomas A. Craft, etc 

We do not discuss clause A, designated as “A—Total Disability,” because 
plaintiff is not claiming thereunder. 

He is claiming under the clause, designated as “B—Partially Disabling Acci- 
dents,” which reads, “If such injuries shall partially disable the insured and pre- 
vent him from performing the majority of his regular business duties or if such 
partial disability follows total disability resulting from accident and requires the 
attendance of a licensed physician as above, the association will pay for the 
period of such disability, not exceeding 26 weeks, $12.50 per week as hereinafter 
limited.” The liability provided for by this clause is by its terms restricted to 
“Partially Disabling Accidents.” Plaintiff is not claiming to suffer as the result 
of a partially disabling accident. Consequently, he does not allege a cause of 
action under the policy. 


aid excep- 


[1-3] Plaintiff argues that, taking the language of the policy as a whole, it 
intends to and should be construed as covering a disease which partially disables, 
citing authorities which he contends support his interpretation of the policy. 
The policy is the agreement of the parties. “Agreements legally entered into 
have the effect of laws on those, who have formed them. They cannot be revoked, 
unless by mutual consent of the parties or for causes acknowledged by law. 
They must be performed with good faith.” The language of this policy is plain 
and unambiguous, and there is no occasion for resorting to methods used for 
ascertaining the intent and me aning when such is the case. 

The judgment appealed from is erroneous. The exception of no cause o 
action should have been sustained. For these reasons, the judgment appeale< 
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irom is annulled, avoided, and set aside. The exception of no cause of action 
is sustained, and the suit of the plaintiff is dismissed at his cost on both courts. 


SHEEHAN v. COMMERCIAL TRAVELERS’ MUT. ACC. ASS’N. 
Supreme Judicial Court of Massachusetts. Suffolk. 
July 5, 1933. 
186 Northeastern Reporter 627. 
1. INSURANCE. 

In accident policy, condition that insurer should have opportunity to be present 
at autopsy /eld proper, but not construable as requiring the impossible or unrea- 
sonable. 

Provision was proper as affording protection to insurer against 
fraudulent claims and also against claims which, although made in good 
faith, were not valid. 

(For other cases, see Insurance, Dec. Dig. § 549.) 

2. INSURANCE. 

Compliance with accident policy condition that insurer should have oppor- 
tunity to he present at autopsy held condition precedent to liability. 

(For other cases, see Insurance, Dec. Dig. § 549.) 

3. INSURANCE. 

In action on accident policy, burden of proof of compliance, excuse for non- 
compliance, or waiver of defense based upon noncompliance, with policy condition 
that insurer should have opportunity to be present at autopsy, held on plaintiff. 

(For other cases, see Insurance, Dec. Dig. § 646[9].) 

4. INSURANCE. 

That accident insurer, after receiving proofs of loss and considering that 
autopsy had been held without notice to insurer, rejected claim because death was 
not caused by accidental means, held, under circumstances, insufficient to raise 
fact issue as to whether insurer waived, or was estopped to insist upon, defense 
of noncompliance with policy condition that insurer should have opportunity to be 
present at autopsy. 

Circumstances disclosed that, so far as appeared, time for compliance 
with condition had gone by not only before insurer sent the letter or re- 
ceived proofs of loss containing reference to autopsy, but even before it 
had notice of death of insured, and plaintiff's conduct with respect to 
autopsy could not have been influenced thereby, and hence insurer’s letter 
did not constitute estoppel, nor would evidence justify finding that there 
was Waiver, since insurer did not expressly or by fair implication state in 
letter that ground upon which it then denied liability was only ground 
upon which it relied. 

(For other cases, see Insurance, Dec. Dig. § 668[15].) 

7. INSURANCE. 

Insurer’s mere statement, in letter to attorney of insured’s executrix, of one 
ground for denying liability, without explanatory words or circumstances, held not 
to warrant inference of intention to relinquish other defenses. 

(For other cases, see Insurance, Dec. Dig. § 395.) 

8. INSURANCE. 

Evidence held insufficient to raise fact issue as to compliance, or excuse for 
noncompliance, with policy condition that accident insurer should have opportunity 
to he present at autopsy performed with consent of family; hence recovery was 
precluded. ; 

(For other cases, see Insurance, Dec. Dig. § 668[14].) 

10. INSURANCE. 

Accident policy condition that insurer should have oppoturnity to be present 
at autopsy performed with consent of insured’s “family” held to apply to person 
who, as surviving wife or husband, or next of kin, had right of nossession of body. 

(For other cases, see Insurance, Dec. Dig. § 549.) 

ll. INSURANCE. 


If insured left no wife and sister was nearest kin, sister held “family” within 
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accident policy condition giving insurer right to presence at autopsy performed by 
consent of “family.” 
(For other cases, see Insurance, Dec. Dig. § 549.) 
12, INSURANCE. 
To give accident insurer reasonable opportunity to be present at autopsy, in- 
surer must have seasonable notice that autopsy is to be performed. ; 
(For other cases, see Insurance, Dec. Dig. § 549.) 
13. INSURANCE. 
Chat notice of death within 20 days is sufficient compliance with accident pol- 
icy requirement of notice of death would not warrant conclusion that notice of au- 
topsy, so as to give insurer opportunity to be present, need not be given before ex- 
piration of such period. 
(For other cases, see Insurance, Dec. Dig. § 549.) 
14. INSURANCE. 


That no administrator or executor had been appointed at time of autopsy /eld 
not to excuse noncompliance with accident policy provision that insurer should have 
opportunity to be present at autopsy. 

(For other cases, see Insurance, Dec. Dig. § 549.) 

15. INSURANCE. 

It was incumbent upon persons interested in accident policy, upon insured’s 
death, to make reasonable efforts to cause compliance with policy conditions as to 
autopsy. 

(For other cases, see Insurance, Dec. Dig. § 549.) 


Report from Superior Court, Suffolk County; N. P. Brown, Judge. 
Action by Elizabeth M. Sheehan, executrix of the will of Lee R. Pittinger, de- 
ceased, against the Commercial Travelers’ Mutual Accident Association. Verdict 


for plaintiff, and the case is reported for determination by the Supreme Judicial 
Court. 


Judgment for defendant. 


R. Gallagher, E. T. Doherty, and G. Bolton, all of Boston, for plaintiff. 

R. G. Wilson, Jr., of Boston, for defendant. 

FieLp, Justice. 

The executrix of the will of Lee R. Pittinger, late of Boston, who died July 10, 
1927, brought this action against the Commercial Travelers’ Mutual Accident Asso- 
ciation to recover for the death of the insured by accidental means under a policy 
of accident insurance, admittedly issued by the defendant on July 6, 1927, payable 
in case of loss of life to his estate. 

A copy of the policy is set forth in the record. The policy is entitled a “Dou- 
ble Benefit Certificate Assessment System,” and provides that “This Certificate in- 
sures upon the conditions therein named, against loss by accidental means of life, 
limb, sight and time,” and certifies “that in consideration of the membership fee 
paid and the statements contained in his application for membership, a copy of 
which is hereto annexed Lee Ross Pittinger * * * is hereby accepted as a member 
of this Association, and said Association does hereby insure him, during the con- 
tinuance of his membership, subject to all conditions and limitations contained in 
this Certificate of Membership” against loss thereinafter set forth, including loss 
of life, “which is the direct and approximate result of and which is caused solely 
and exclusively by external violent and accidental means.” The policy purports to 
have been signed and delivered at the defendant’s office in Utica, New York. 


Among the “conditions” referred to are the following “7. * * * Notice of every 
death for which claim may be made shall be given within twenty days after such 
death occurs, to the Secretary of the Association, at its office, No. 70 Genesee 
Street, Utica, New York, with full particulars of the accident and its results, and 
such notice when actually received by the Association at its said office within 
said twenty days, shall be deemed sufficient notice; * * * this Association upon the 
receipt of such notice will furnish to the claimant such forms as are usually fur- 
nished by it for filing proofs of loss. * * * Affirmative proof of loss must me fur- 
nished to the Association at its said office * * * in case of claim for loss * * * 
within ninety days after the date of such loss. * * * 10. This association shall have 
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the right and opportunity to examine the person of the insured when and so often 
as it may reasonably require, and also the right and opportunity to make an 
autopsy, in case of death, where it is not forbidden by law, and also the right 
and opportunity to he present in any case at an autopsy performed on the body 
of a member under the directiow of a public officer, or by the authority or consent 
of his beneficiary or family. * * * 12. This contract is for all purposes deemed 
to be executed within, and to be construed in accordance only with the laws of 
the State of New York. * * * 15. No statement made by the applicant for this 
insurance, which statement is not incorporated in or endorsed upon this certificate 
or contained in the application therefor, shall avoid this Certificate or be used in 
any legal proceeding arising under this Certificate. * * * 18. This Certificate, 
with the annexed copy of the application therefor, constitutes the only and the 
entire contract of insurance between this Association and. said member.” 

\ccording to the copy of the policy set forth in the record no “copy of the ap- 
plication therefor” was annexed thereto. The record, however, sets forth a copy 
of material portions of an alleged application signed by the insured including 
question 37 thereof—whether the applicant had “ever had * * * Heart Disease 
* * * and numerous other diseases—and the answer “No” to this question. 

The record sets forth a copy of a letter to the defendant dated July 26, 1927, 
giving notice of the death of the insured by accident and proofs of loss bearing 
dates October 5, and October 6, 1927, “consisting of three sheets bound together, 
one sheet being on the form furnished by the defendant,” another being a letter 
from a medical examiner for Suffolk county dated October 5, 1927, stating that 
he performed a post-mortem examination on the body of the insured, but not 
stating the date or the circumstances thereof, and the third being a certificate 
of the death of the insured. No question was raised as to the sufficiency of the 
notice or proofs of loss. 

Defence to the action was made on three grounds: (a) That the insured did 
not die by accidental means, (b) that condition 10 of the policy was not complied 
with, and (c) that recovery was barred by a false answer to question 37 of the 
application. The plaintiff contended that the last two defences were waived 
by the defendant. 

The judge refused to rule as requested by the defendant with regard to the 
defenses based upon alleged noncompliance with condition 10 of the policy and 
the alleged false answer to question 37 of the application, and submitted the 
ase to the jury on the single issue whether the insured died by accidental 
means. There was a verdict for the plaintiff and the judge reported the case 
ipon the following terms: “If my rulings and charge were correct then judgment 
is to be entered on the verdict; if the case should have been submitted to the 
tury on the question whether or not upon all the evidence the defendant had 
waived such defenses as were not submitted to the jury, then a new trial is to be 
had upon the issue of waiver first, and if the jury find no waiver by the defendant 
then only upon such additional defenses as were not waived but should have 
becn submitted: the findings of the jury with respect to the issue submitted to 
hem in the jury trial already had to stand.” 

No question of pleading appears to have been raised at the trial or is reported 
‘or our consideration. Weiner v. D. A. Schulte, Inc., 275 Mass. 379, 384, 385, 176 
N. E. 114. Nor does the report bring before us for determination any question 
of error in the trial of the issue submitted to the jury.. The questions raised by 
the judge’s charge, which are reported for our decision, are whether other issues 
should have been submitted to them. 


First. The judge was right in not submitting to the jury either the question 
whether the defence of noncompliance with condition 10 of the policy was waived 
or the question whether that condition was complied with. 

[1-3] The defense that condition 10 of the policy was not complied with 
relates only to that part of the condition which provides that the defendant shall 
have “the right and opportunity to be present in any case at an autopsy performed 
on the body of'a member under the direction of a public officer, or by the author- 
ity or consent of his beneficiary or family.” This provision was proper as 
affording protection to the insurer against fraudulent claims and also against 
claims which, although made in good faith, were not valid, but it is not to be 
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interpreted as requiring the impossible or the unreasonable. Loesch v. Union 
Casualty & Surety Co., 176 Mo. 654, 667, 75 S. W. 621. See General Accident 
Fire & Life Assurance Corp., Ltd., v. Savage (C. C. A.) 35 F.(2d) 587, 593; John- 
son y. Bankers’ Mutual Casualty Ins. Co., 129 Minn. 18, 151 N. W. 413, L. R. A. 
:916F, 1199, Ann. Cas. 1916A, 154; Wehle v. United States Mutual Accident 
Association, 153 N. Y. 116, 122, 47 N. E. 35, 60 Am. St. Rep. 598; Tompkins vy. 
Pacific Mutual Life Ins. Co., 53 W. Va. 479, 491, 44 S. E. 439, 62 L. R. A. 489, 97 
Am. St. Rep. 1006; note, L. R. A. 1915D, 1199. See, also, Mandell v. Fidelity & 
Casualty Co., 170 Mass. 173, 49 N. E. 110, 64 Am. St. Rep. 291; Constantino v. 
Massachusetts Accident Co., 221 Mass. 464, 468, 109 N. E. 447; Wilcox v. Massa- 
chusetts Protective Association, Inc. 266 Mass. 230, 236, 165 N. E. 429. Com- 
pliance with this provision was a condition precedent to the plaintiff’s right 
to require payment of the loss and the burden of proof of compliance, excuse 
for noncompliance, or waiver of the defence based upon noncompliance was on 
the plaintiff. See Swain v. Security Life Stock Ins. Co., 165 Mass. 321, 323, 43 
N. = 105; Rocci v. Massachusetts Accident Co., 226 Mass. 545, 547, 551, 116 

477; McCarthy v. Rendle, 230 Mass. 35, 119 N. EF. 188, L. R. A. 1918E, 111; 
i. Elevated Railway v. Maryland Casualty Co., 232 Mass. 246, 122 N. E. 
196; Cohen vy. Commercial Casualty Ins. Co., 277 Mass. 460, 462, 178 N. E. 726: 
Friedman vy. Orient Ins. Co., 278 Mass. 596, 598, 599, 180 N. E. 617. Even if, as 
we do not decide, the policy is to be construed in accordance with the law of 
New York, no specific statute or decision of New York is referred to in the 
record or has been brought to our attention (Seemann v. Eneix, 272 Mass. 189, 
195-196, 172 N. E. 243) which requires a different construction of the policy. 
There is nothing in Trippe v. Provident Fund Society, 140 N. Y. 23, 35 N. E. 316, 
22 I.. R. A. 432, 37 Am. St. Rep. 529, referred to by the plaintiff, to indicate that 
compliance with the provision under consideration would not be held in New 
York to be a condition precedent to recovery on the policy. Compare Wehle v. 
United States Mutual Accident Association, 153 N. Y. 116, 47 N. E. 35, 60 Am. St. 
Rep. 598. 

[4] 1. The evidence, in its aspect most favorable to the plaintiff, did not 
warrant a finding that the defence of noncompliance with condition 10 of the 
policy was waived by the defendant. 

There is no substantial dispute as to the facts in respect to this matter. It 
was agreed that the duties of the defendant’s secretary and treaurer included. 
taking “full charge of the running of the buiness for the Association in an execu- 
tive capacity.” He admitted sending to the plaintiff’s attorney a letter dated 
November 15, 1927, “subsequent to due filing of proofs of loss by the plaintiff,” 
stating that the defendant’s board of directors had “carefully considered tht 
Proof of Loss * * * and * * * rejected the claim made * * * by the Estate of 
Dr. Lee R. Pittinger,” and that “The claim is rejected upon the ground that Dr. 
Pittinger’s death was not caused by accidental means, or any means covered 
by the Certificate of Membership issued to him by this Association.” The 
defendant’s secretary and treasurer testified without contradiction that “the 
fact that an autopsy had been held, without first notifying the Association” 
was “considered in rejecting the claim.” We treat the case upon the footing 
on which it appears to have been tried and which is most favorable to the 
plaintiff—that no autopsy not referred to in the proof of loss was performed. 
And it was agreed that no request was made by the defendant for an autopsy. 

The defendant did not at the trial waive the defence of noncompliance with 
condition 10 of the policy, but, on the contrary, as the record shows, insisted 
upon it. Nor was there evidence of any express agreement before the trial that 
the defendant would not insist upon this defence. Waiver of the defence of 
noncompliance with the condition or estoppel to insist upon it resulted, if at all, 
from the defendant's letter of November 15, 1927—sent to the plaintiff after it 
had received the proofs of loss and had considered the fact that an autopsy 
liad been held without notice to the defendant—rejecting the plaintiff’s claim 
on the ground that the death of the insured was not caused “by accidental means, 
or any means covered by the Certificate.” 

[5] There was no foundation in the evidence for a finding that the defendant 
was estopped—by a true or a “promissory” estoppel (see Williston on Con- 





Ace.| Sheehan v. Commercial Travelers Mutual Accident Ass'n. = 933 


tracts, §§ 139, 679, 689, 691-693)—to insist upon noncompliance with condition 
10 of the policy as a defence to the action. It did not appear, as would be 
essential to show estoppel, that the plaintiff relied to her prejudice upon the 
defendant's letter. This is not shown to be “a case where the plaintiff has been 
induced to forego doing something which he might have done had he not been 
lulled into a false belief that nothing more was necessary.” McCord v. Masonic 
Casualty Co., 201 Mass. 473, 476, 88 N. E. 6, 7. See, also, Moss v. Old Colony 
Trust Co., 246 Mass. 139, 150, 140 N. E. 803. So far as appears the time for 
compliance with condition 10 had gone by not only before the defendant sent its 
letter or received proofs of loss containing the reference to an autopsy, but even 
before it had notice of the death of the insured, and the plaintiff's conduct with 
respect to an autopsy could not have been influenced thereby. See Boston 
Elevated Railway v. Maryland Casualty Co., 232 Mass. 246, 253, 122 N. E. 196; 
Friedman y. Orient Ins. Co., 278 Mass. 596, 600, 180 N. E. 617; Jackson & Co., 
Inc., v. Great American Indemnity Co. (Mass.) 185 N. E. 359. Cases like Searle 
v. Dwelling-House Ins. Co., 152 Mass. 263, 25 N. E. 290 and Shapiro v. Security 
ins. Co., 256 Mass. 358, 152 N. E. 370, relied on by the plaintiff, are distinguish- 
able from the case at bar since in those cases there was evidence of conduct 
of the defendant, before the time for performance of the conditions expired, 
inducing noncompliance on the part of the plaintiff. See Brown vy. Henry, 172 
Mass. 559, 567, 52 N. K. 1073. So, too, cases like Trippe v. Provident Fund 
Society, 140 N. Y. 23, 35 N. E. 316, 22 L. R. A. 432, 37 Am. St. Rep. 529, also 
relied on by the plaintiff, where the defendant’s conduct misled the plaintiff to 
her prejudice in some other respect are distinguishable. See, also, Moore v. 
Wildey Casualty Co., 176 Mass. 418, 57 N. E. 673. 

|6, 7] Nor would the evidence justify a finding that there was a “waiver” 
as that term is ordinarily understood. “There can be no waiver of a right unless 
the right is known and it was intended to surrender it.” Boston Elevated Rail- 
way v. Maryland Casualty Co., 232 Mass. 246, 252, 122 N. E. 196, 198. There 
was no evidence, apart from: the letter and the testimony of the defendant’s 
secretary and treasurer that “the fact that an autopsy had been held, without 
first notifying the Association” was “considered in rejecting the claim,” that the 
defendant intended to surrender any right which it had to contest successfully 
the claim of the plaintiff on the ground of noncompliance with condition 10, 
and no such intention could have been inferred from this letter and testimony. 
The defendant did not expressly or by fair implication state in the letter that 
the ground upon which it then denied liability was the only ground upon which 
it relied. There was nothing in the letter inconsistent with an intention on the 
part of the defendant to assert any available ground of defence. Though the 
letter indicated that the defendant preferred to deny liability on the broad 
ground that the plaintiff did not die by accidental means, it does not show that 
the defendant intended to surrender any other defence to the plaintiff’s claim. 
The mere statement of one ground for denying liability without explanatory 
words or circumstances does not warrant the inference of an intention to relin- 
quish other defences. Boruszweski v. Middlesex Mutual Assurance Co., 186 
Mass. 589, 591, 592, 72 N. E. 250; Boston Elevated Railway v. Maryland Casualty 
Co., 232 Mass. 246, 253, 122 N. EF. 196; Shapiro v. Security Ins. Co., 256 Mass. 
$58, 366, 367, 152 N. FE. 370; Friedman vy. Orient Ins. Co., 278 Mass. 596, 180 N. E. 
617; Jackson & Co., Inc. v. Great American Indemnity Co. (Mass.) 185 N. E. 
859; Devens v. Mechanics’ & Traders’ Ins. Co., 83 N. Y. 168. See also Bates v. 
Cashman, 230 Mass. 167-169, 119 N. E. 663; Williston on Contracts, § 742. In 
view of the lack of evidence of an intention on the part of the defendant to 
relinquish the defence of noncompliance with condition 10 of the policy, it is not 
iecessary to consider whether the proof of waiver fails on any other ground. 

[8-11] 2. The evidence in its aspect most favorable to the plaintiff did not 
warrant a finding that condition 10 of the policy was complied with’ or that cir- 
cumstances excused compliance therewith. 

Apparently it was undisputed that-on July 13, 1927, Dr. Timothy Leary, a 
medical examiner of Suffolk county, performed an autopsy, referred to in the 
proofs of loss, on the body of the insured—though it is contended that the 
autopsy was not an official autopsy and, for that reason, not within the terms 
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of the policy. But even if this matter was in dispute there was no evidence for 
‘he consideration of the jury negativing these facts, and an affirmative finding 
cf compliance with condition 10 of the policy could not have been made on the 
ground that there was no such autopsy. 

Nor could compliance with the condition have been found on the ground that 
the autopsy, if made, was not within the terms of the condition. The evidence 
did not warrant a finding that the autopsy, referred to in the proofs of loss, 
was not performed “by the authority or consent” of the “family” of the insured. 
The right of possession of a dead body for the purpose of burial or other lawful 
disposition and, consequently, for the purpose of an autopsy, subject to some 
limitations in the public interest, is vested, at least in the absence of a different 
provision by the deceased, in the surviving husband, wife or next of kin. Burney 
v. Children’s Hospital, 169 Mass. 57, 47 N. E. 401, 38 L. R. A. 413, 61 Am. St. Rep. 
273; Streipe v. Liberty Mutual Life Ins. Co., 243 Ky. 15, 18, 47 S.W.(2d) 1004, 
and cases cited. Clearly the word “family” in the provision in the policy refer- 
ring to autopsies, ust be interpreted as applying to a person who, as surviving 
wife or husband, or as next of kin, has the right of possesion of the body and, 
therefore, the right to, authorize or consent to the performance of an autopsy. 
If the insured in this case left no wife and the sister, to whom reference is made 
in the record, was his nearest kin, the plaintiff, to establish that the autopsy, 
if made as testified to, was not within the terms of the policy, was required 
to prove that it was not performed by the authority or consent of the sister. 
The evidence reported did not justify this conclusion or the more general conclu- 
sion that it was not performed by the authority or consent of the family of the 
insured. It is unnecessary to consider whether the evidence fails in other respects 
to exclude this autopsy from the terms of the policy. 

{12, 13} There was no evidence that the defendant had a reasonable oppor- 
tunity to be present at the autopsy. Such an opportunity would imply seasonable 
notice that an autopsy was to be performed. Compare Wilcox v. Massachusetts 
Protective Association, Inc., 266 Mass. 230, 236, 165 N. E. 429. The provision 
in the policy, that a notice of death within twenty days after such death occurs 
is sufficient compliance with the requirement of notice of death does not justify 
ihe conclusion that notice of an autopsy need not be given before the expiration 
of that period. Such an interpretation in the ordinary case would render nugatory 
the provision giving to the defendant the right and opportunity to be present 
at an autopsy. Thcre was no evidence that the defendant had notice that an 
autopsy was to be performed, or any notice of the death of the insured until 
after the autopsy had been performed. 

{14, 15] A finding was not warranted that it was impossible or even unrca- 
sonable for the defendant to have the right and opportunity to be present at the 
autopsy referred to in the evidence. It did not appear that the presence of a 
representative of the defendant at such autopsy would be unlawful or improper, 
that autopsy or burial would be delayed by giving the defendant a reasonable 
opportunity to be present at the autopsy or that the provisions of the policy 
were not known to the person named in the will of the insured as executrix or 
‘o the persons who, as legatees or next of kin, might naturally expect to share 

1 the proceeds of the policy payable to the estate of the insured. It was agreed 
that the will of the insured was filed for probate on July 12, 1927. Its terms, 
therefore, could have heen known before the autopsy if the autopsy was per- 
formed on July 13, 1927. The mere fact that no administrator or executor had 
been appointed was not enough to excuse compliance with the agreement, deliber- 
ately entered into by the insured, that the insurer should have the right and 
opportunity to be present at an autopsy, on the ground that such compliance 
was impossible or an unreasonable requirement. If this fact were sufficient to 
excuse compliance with this provision of the policy such a provision would be 
ineffective in almost every case where a policy was payable upon the death of 
the insured to his estate. It was incumbent upon the persons interested in the 
policy to make reasonable efforts to see that the requirements thereof were 
complied with. See Matthews v. American Central Ins. Co., 154 N. Y. 449, 458, 
459, 463, 48 N. E. 751, 39 L. R. A. 433, 61 Am. St. Rep. 627. See, also, Taylor v. 
Inhabitants of Woburn, 130 Mass., 494, 497, 498 Maskas v. North American 
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Accident Ins. Co., 279 Mass. 523, 527, 528, 181 N. E. 750. The record does not 
require us to consider at large what evidence would be sufficient to warrant a 
finding that condition 10 was complied with or noncompliance therewith excused. 

Second. It is unnecessary to determine whether any question should have 
been submitted to the jury with reference to the defense based on the alleged 
jalse answer to question 37 of the application. Even if, as to this defence stand- 
ing by itself, there was a question or questions for the jury, findings thereon 
would have been of no effect in view of our decision with reference to the 
defence based on noncompliance with condition 10 of the policy. 

[16] Third. Judgment should be entered for the defendant. The plaintiff 
had an opportunity to present her case fully in the trial court upon the questions 
decided by us and it is not to be assumed that she did not do so. Our decision 
of these questions is conclusive against the plaintiff’s right to maintain the 
action. There is, therefore, no occasion, in accordance with the terms of the 
report, for the submission of any issue to a jury since this court “has before it 
all the facts necessary for determining the question in dispute.” G. L. (Ter. Ed.) 
c. 231, § 124. It is unnecessary to decide whether the judge was in error in 
refusing to rule as requested by the defendant. 

Judgment for the defendant. 


MACHUREK v. OHIO NAT. LIFE INS. CO. No. 28538. 
Supreme Court of Nebraska, June 9, 1933. 
249 Northwestern Reporter 81. 
4. INSURANCE. P 

Ambiguous language in contract for disability insurance, if open to different 
interpretations, may be construed against insurer that drafted contract. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

5. INSURANCE. 

Evidence established that parties to life policy containing disability clause 
mutually understood ambiguous provision to mean that insured, if totally disabled 
for more than 90 days would be entitled to monthly compensation during such dis- 
ability. 

(For other cases, see Insurance, Dec. Dig. § 155.) 

6. INSURANCE. 

Premium or consideration for insurance should be designated in policy (Comp. 
St. 1929, § 44-339). 

(For other cases, see Insurance, Dec. Dig. § 133[1].) 

7. INSURANCE. 

Insurer, stockholders, and policyholders are entitled to proper disbursement of 
insurance funds arising from premiums and from other legitimate sources of cor- 
porate income. 

(For other cases, see Insurance, Dec. Dig. § 36.) 

8. INSURANCE. 

Insurance corporations and their officers cannot properly apply insurance funds 
to unauthorized compensation of agents or others for services. 

(For other cases, see Insurance, Dec. Dig. § 36.) 

9. INSURANCE. 

In action on disability clause of life policy wherein settlement in full was 
pleaded as defense, insurer held entitled under evidence to credit for payment which 
insured claimed as compensation for services. 

(For other cases, see Insurance, Dec. Dig. § 665[7].) 

Syllabus by the Court. 

1. In determining rights and liabilities under an ambiguous insurance contract 
drafted by the insurer, parol testimony, when justified by the circumstances, may be 
admitted to throw light on the terms upon which the minds of the contractine nar- 
tes met. 

2. To prevent a wrong and to do justice, extrinsic evidence may be admitted to 
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show the mutual understanding of the parties to a life insurance contract, when 
executed, as to ambiguous terms to which they subscribed. 

3. Ambiguous language in a contract for disability insurance, if open to differ- 
ent interpretations, may be construed against the insurer that drafted the instru- 
ment. 

4. The premium or consideration for insurance should be designated in the 
policy. 

5. Insurance corporations, stockholders and policy holders are entitled to the 
proper disbursement of insurance funds arising from premiums and other legiti- 
mate sources of corporate income. 

6. Insurance corporations and their officers are not at liberty to apply insur- 
ance funds to unauthorized compensation of agents or others for services. 

7. In an action on a contract for disability insurance, wherein a settlement in 
full was pleaded as a defense, insurer held entitled to credit for a payment which 
insured claimed as compensation for services in addition to the amount due him 
under the policy, the verdict being in his favor on both items. 

8. On appeal, a remittitur may be required as a condition of affirmance, where 
excess in the amount of the recovery may be estimated with reasonable certainty 
on the face of the record. 

Appeal from District Court, Douglas County; Leslie, Judge. 


Action by Charles C. Machurek against the Ohio National Life Insurance Com- 
pany. Judgment for plaintiff, and defendant appeals. 


Judgment affirmed on condition of remittitur, otherwise reversed and cause 
remanded with directions. 

* Brown, Fitch & West, of Omaha, for appellant. 

Baker, Lower & Sheehan, of Omaha, for appellee. 

Heard before Goss, C. J., and Rose, Good, Dean, Eberly, Day, and Paine, JJ. 

Rosk, Justice. 

This is an action to recover disability insurance in the sum of $2,100 with in- 
terest. The American Old Line Insurance Company issued to Charles C. Ma- 
churek, plaintiff, a 15,000-dollar life insurance policy May 16, 1927. The annual 
premium was $489.75. Attached to the policy, when issued, was a supplemental 
agreement providing for proof of disability and for the payment of a monthly 
income of 1 per cent. of the face of the policy each calendar month during the con- 
tinuance of disability, if the insured, by reason of accident or disease, “has become 
wholly disabled by bodily injuries or disease,” so that he is and “will be, presum- 
ably, thereby permanently, continuously, and wholly prevented from engaging in 
any occupation or employment whatsoever for remuneration or profit, or perform- 
ing any work, and that such disability has then existed for not less than ninety 
days.” The annual premium for the supplemental agreement was $55.20 which was 
included in the premium stated in the policy. When the policy and supplemental 
agreement were in force July 12, 1930, a shotgun was accidentally discharged by 
plaintiff, causing the loss of his left hand and a portion of his left arm. Plaintiff 
pleaded that, as a result of the accident and injury, he was “wholly disabled and 
was permanently, continuously, and wholly prevented from engaging in any occu- 
pation or empoyment whatsoever for remuneration or profit, and from performing 
any work;” that such disability continued for more than 90 days from the date 
of said injury to the date of filing his petition—October 13, 1931; that the proof 
and notice required by the insurance contract were given. Plaintiff sued for the 
unpaid monthly income of 1 per cent. of the face of the policy during disability, 
or for $2,100 and interest. 

The Ohio National Life Insurance Company, defendant, acquired the business 
of the American Old Line Insurance Company and became liable for compliance 
with plaintiff's policy and with the supplemental agreement for disability insur- 
ance. 

The answer to the petition admitted the issuance of the policy and the making 
of the supplemental agreement and that defendant assumed the obligations thereof. 
Otherwise there was a general denial and a plea of settlement of plaintiff's claim 
December 15, 1930, under which defendant paid and plaintiff accepted $750. All 
allegations inconsistent with the petition were denied in a reply to the answer. 





Acc. | Machurek vy. Ohio National Life Ins. Co. 937 


Upon a verdict in favor of plaintiff for $2,411.65, including interest, judgment was; 
rendered. Defendant appealed. 


On appeal it was argued at considerable length that the district court erred in 
overruling a motion by defendant to direct a verdict in its favor after all the evi- 
dence had been adduced on both sides. This assigned error is based on the propo- 
sitions that plaintiff was not permanently disabled, within the meaning of the policy, 
and that there was no plea or evidence that, when proofs of a claim were made, he 
or his physician presumed, or had any reason to believe, the disability resulting 
from the gunshot was permanent. The solution of these problems depends on the 
risk assumed and the evidence. 

{1] By virtue of the supplemental agreement and the annual payments of $55.20 
in premiums, plaintiff had some kind of accident and disability insurance. Defend- 
ant’s liability was that of the original insurer. The policy and the supplemental 
agreement were in force when the accident occurred. As a result of the gunshot 
plaintiff was totally disabled for 12 or 14 months. Due notice of the accident and 
disability and proofs of the claim were given. These facts are shown by the evi- 
dence and are conceded by defendant. Did the insurer assume the risk of this to- 
tal disability for 12 or 14 months? What disability insurance, if any, did plaintiff 
purchase with his annual premiums of $55.20 in connection with the 15,000-dollar 
policy? The supplemental agreement contains such terms as “a monthly income 
of one per cent. of the face of the policy each calendar month during the contin- 
uance of such disability ;” “wholly disabled by bodily injuries or disease,” so that 
he “will be. presumably, thereby permanently, continuously, and wholly prevented 
from engaging in any occupation or employment whatsoever for remuneration or 
profit, or performing any work, and that such disability has then existed for not 
less than ninety days.” These terms, in the connection used, are ambiguous, if not 
inconsistent in some respects. Plaintiff was not a lawyer, insurance agent or un- 
derwriter. He was engaged in the automobile business and was approached at his 

garage by an authorized agent who procured the life insurance policy and also the 
supp le >mental agreement for accident and disability insurance in controversy. At 
the time, he naturally asked the agent about the perplexing language in the supple- 
mental agreement. The identical agent was a witness at the trial and, referring to 
plaintiff, in answering questions, testified : 

“Mr. Machurek asked me about the total and permanent disability clause, and 
asked me if he was laid up if he would receive compensation, and I told him that 
in the policy it stated that, if he was disabled for ninety days, that he would re- 
ceive Compensation the same as the rest of them received it; if he was disabled 
for a period of ninety days, and would receive $150 a month until he was well 
again. * * * [ told him that if he was disabled for life that he would receive $150 
t month as long as he lived.” 

{2-5] This and other testimony of a similar import were not disputed. Ob- 
jections were interposed on the grounds that such evidence contradicted or varied 
the written instrument and was inadmissible; that without it there was no evidence 
of a claim for which defendant incurred liability under the insurance contract. In- 
surers, hy inserting in their policies misleading, uncertain, ambiguous or inconsist- 
ent terms and by construing them in their own favor, cannot always force the in- 
sured into a court of equity to establish the contract actually made or forfeit the 
insurance. In determining rights and liabilities under an ambiguous i insurance con- 
tract ee by the insurer, parol testimony, when justified by the circumstances, 
may he admitted to throw light on the terms upon which the minds of the contract- 
ing parties met. To prevent a wrong and to do justice, extrinsic evidence may be 
admitted to show the mutual understanding of the parties to a life insurance con- 
tract, when executed, as to the meaning of ambiguous terms to which they sub- 
scribed. These rules of evidence, when restricted to a particular infirmity in lan- 
guage inserted by an insurer in a printed form, are sanctioned by both reason and 
authority and are occasionally essential to the administration of justice. Ambig- 
uous language in a contract for disability insurance, if open to different interpreta- 
tions, may be construed against the insurer that drafted the instrument. The blank 
form of the supplemental agreement for accident and disability insurance was put 
into the hands of an authorized agent of the insurer with power to solicit insurance 
risks under it. He acted for the insurer. It may fairly be inferred from the 
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writings and from other competent evidence that the parties to the contract, when 
executed, mutually understood the ambiguous provisions to mean that insured, if 
totally disabled for more than 90 days, would be entitled to $150 a month during 
such disability, and that defendant procured the risk and received the premium on 
those terms. There is nothing to show that the annual premium of $55.20 which 
plaintiff paid was not adequate compensation for the insurance risk of $150 a month 
during total disability. In these views of the law and the testimony, there does 
not seem to be a reversible error in the order overruling the motion to direct a 
verdict in favor of defendant or a sufficient reason to set aside the judgment for 
assigned errors in instructions and in rulings on evidence. 

|6] The issue raised by the defense of settlement was submitted to the jury 
and by them determined in favor of plaintiff. Agents and officers of insurer met 
plaintiff in a bank in David City, where they remained in conference for two hours. 
Witnesses testified to facts tending to prove that an agreement to settle the con- 
troversy for $750 was made. After the meeting insurer mailed to plaintiff a 750- 
dollar check, dated December 12, 1930, which he received and cashed. Insurer did 
not offer any documentary evidence of a settlement. The check itself did not men- 
tion payment in full or recite the settlement of the claim. Plaintiff denied that he 
agreed to a settlement and testified to the effect that the check was given in appre- 
ciation of services rendered by him to insurer in assisting its agents in the procur- 
ing of business. On this feature of the defense, the evidence seems to be sufficient 
to support a finding that plaintiff did not agree to the settlement pleaded; but it 
does not follow that he was entitled to recover the full amount of his claim for 
insurance and at the same time retain the $750. If this item was not paid to settle 
the claim for insurance, it was a payment thereon. Plaintiff testified in substance 
that the check was given and received for services and influence on behalf of in- 
surer in procuring business, but his own testimony shows that he had not been em- 
ployed as an agent. He admitted he did not have a contract of employment. The 
evidence is insufficient to support a valid claim for compensation in addition to 
disability insurance. The law seems to require the premium or consideration for 
insurance to be designated in the policy. The commission of an agent for procur- 
ing a risk is customarily paid from the premium shown on the face of the contract. 
A statute provides: 

“It shall be unlawful for any insurance company, association or society, or for 
any officer, manager, agent or other representative thereof, to include in the sum 
charged or designated in any policy as the consideration for insurance, any fee, 
compensation, charge or perquisite whatsoever not specified in the policy. When 
collected the same shall be reported as such.” Comp. St. 1929, § 44-339. 

[7, 8] Insurance corporations, stockholders and policyholders are entitled to 
lawful disbursements of insurance funds arising from premiums and other legiti- 
mate sources of corporate income. Insurance corporations and their officers are 
not at liberty to apply insurance funds to unauthorized compensation of agents or 
others for services. Otherwise, funds created to pay insurance risks, legitimate 
expenses and corporate profits could be squandered on void claims for compensa- 
tion. Premiums and other insurance funds are collected and held for proper pur- 
poses of the insurance business. 

[9] Plaintiff seems to have made a case for disability insurance, but he did 
not prove facts showing a lawful right to retain the $750 paid by the insurer, ex- 
cept as a payment on his claim. Defendant is entitled to a credit of $750 with in- 
terest at the rate of 7 per cent. per annum from the time the payment was made, 
December 15, 1930, until the date of the judgment, March 22, 1932, or for $816.80 
in all. The judgment for $2,411.65 will be affirmed to the extent of $1,594.85, if a 
remittitur of $816.80 is filed herein within 20 days. Otherwise, it will be reversed 
and the cause remanded for further proceedings. 

Judgment accordingly. 


Supreme Court of North Carolina. June 28, 1933. 
169 Southeastern Reporter &26. 
1, INSURANCE. 


Where unusual combustion in automobile motor forced sudden emission 0: 
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water from radiator, striking insured in the face, insured’s injury held to resuli 
from “explosion of automobile,” within accident policy. 

(For other cases, see Insurance, Dec. Dig. § 451[1].) 

2. INSURANCE. 

instruction that insured’s injury was within accident policy covering injuries 
irom “explosion of automobile,” if gasoline sent to cylinder in starting auto- 
mobile started explosion causing emission of hot water, which struck insured, 
from radiator, held proper. 

The word “explosion” is variously used, and is not one that admits of 

exact definition, either in ordinary speech or in the law, but implies a 

sudden expansion of a liquid substance, with the result that the gas 

generated by the expansion escapes with violence, usually causing a loud 
noise. 

(For other cases, see Insurance, Dec. Dig. § 669[11].) 

3. INSURANCE. 

“Explosion,” within accident policy, should be construed in its popular sense, 
and not in scientific sense as used by scientific men. 

(For other cases, see Insurance, Dec. Dig. § 146[2].) 

4. INSURANCE. 

In action on accident policy covering loss of eye, defined as “irrecoverable 
loss of entire sight of eye,” instruction that loss of eye means entire loss for 
practical purposes field error requiring new trial. 

(For other cases, see Insurance, Dec. Dig. § 669[11].) 

Appeal from Superior Court, Stanly County; Oglesby, Judge. 

Action by C. R. Bolich against the Provident Life & Accident Insurance 
Company. Judgment for plaintiff, and defendant appeals. 

New trial. 

This is an action on a policy of insurance by which the defendant, in con- 
sideration of an annual premium of $10, insured the plaintiff, in the principal sum 
of $5,000, “against loss of life, limb, limbs, sight or time, resulting without othe 
contributing cause from bodily injury which is effected solely by the happening 
of a purely accidental event and which is sustained by the insured during the life 
of the policy, and only as the result of (A) Driving, Demonstrating, or Riding 
in an automobile; (B) being struck, run down or run over by a moving auto- 
mobile; (C) the burning or explosion of an automobile; (DD) suffocation caused 
solely by carbon monoxide gas from the exhaust of an automobile; (E) cranking 
an automobile; all in the manner and to the extent hereinafter provided.” 

It is provided in the policy that, for the loss of an eye resulting from a 
bodily injury covered by the policy, the defendant will pay to the plaintiff one- 
third of the principal sum, and that the loss of an eye shall mean the irrecover- 
able loss of the entire sight thereof. 

It is further provided in the policy that, if the plaintiff shall sustain an 
injury covered by the policy, but not resulting in any specific loss mentioned 
therein, the defendant will pay to the plaintiff certain sums as indemnity for his 
loss of time, and for medical and hospital expenses, dependent upon whether 
plaintiff shall be wholly or only partially disabled during such time as the result 
of the injury. 

It is further provided in the policy that written notice of an injury on which 
a claim may be based must be given by the plaintiff to the defendant, or its 
authorized agent, within twenty days after the date of the accident causing such 
injury. Failure to give notice within the time provided in the policy shall not 
invalidate any claim if it shall be shown not to have been reasonably possible to 
give such notice and that notice was given as soon as was reasonably possible. 

_The action was begun on April 30, 1931. It was admitted at the trial that the 
policy sued on was in full force at the date of the accident which resulted in the 
bodily injury sustained by the plaintiff, as alleged in the complaint. At said date 
plaintiff was the manager of the Stanly Auto Company. With respect to the 
accident and his resulting injury, the plaintiff testified as follows: 

“About four o'clock in the evening of May 1, 1929, Mr. Ed Snuggs, who had 
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purchased from the Stanly Auto Company, a Model A Ford, drove into the 
garage and said to me that his car seemed to be heating, and asked me to drive 
with him for a demonstration. We drove up the Salisbury road about six miles, 
and on our return drove into the garage. I stepped out of the car and called a 
mechanic, and requested him to examine the car to discover what was wrong 
with it. He filled the radiator with water, and got into the car. He stepped on the 
starter, and the exhaust of the motor blew up. It threw water to the ceiling. ] 
was standing in front of the car, but was not looking into the radiator. The 
water was hot, and struck me in the face. When the mechanic stepped on the 
starter, there was a terrible combustion in the motor. I was blinded by the hot 
water which struck me in the face. 

“T was taken-first to the Yadkin Hospital, where I remained about two weeks. 
I was then taken to Charlotte, where my eye was treated by specialists. For 
seven weeks, I was absolutely blind in my right eye. For all practical purposes 

do not consider my right eye worta anything to me now. I can not see to read 
with my right eye: I can not see to figure or write with it. From the point of 
vision, I do not think my right eye is any better since I left the _—. I can 
see large objects close to me, but I can not look at any ordinary dbject through 
my right eve for any length of time. The object will blur, but by continually 
batting my eyes, I can see the object. I can not hold my sight. I have never had 
my right eye fitted with glasses so that I can see. I have tried several oculists 
The sight of my right eye is not entirely gone. 

“After the accident I communicated with the defendant about 4 June, 1929. 
I gave the last notice of my claim under the policy on 2 October, 1929. I was 
compelled to wait until the doctors relieved me of my injury. I gave the notice as 
soon as I could.” 

There was evidence tending to corroborate the testimony of the plaintiff, both 
as to the accident and as to his injury. All the evidence tended to show that the 
injury to plaintiff's eye is permanent, but that he has not sustained a loss of the 
entire sight of his right eve. Because of his injury, plaintiff was unable to do any 
work for about three and one-half months. Since his return to his work, he has 
not been able to perform all his usual duties as manager of the Stanly Auto 
Company 

gs issues submitted to the jury were answered as follows: 

. Was the plaintiff injured by the explosion of an automobile as provided 
in ae policy of insurance? Answer, Yes. 

“2. If so, did said cada and injury cause the irrecoverable loss of the 
sight of plaintiff's right eve within thirty days after said accident, as provided 
in the policy and as alleged in the complaint? Answer, Yes. 

“3. How long was plaintiff totally disabled, if he was disabled, on account of 
the explosion of an automobile and the injury occasioned thereby as alleged ir 
the complaint? Answer ———-——. 

“4. How long was the plaintiff partially disabled, if he was disabled at all, 
m account of the explosion of an automobile and the injury occasioned thereby 
as alleged in the complaint? Answer ——————. 

“5. Did the plaintiff comply with the requirements of the policy of insurance 
regarding the giving of notice and the furnishing of affirmative proof of loss? 
Answer, Yes.” 

Under the instructions of the court, the jury having answered the first and 
second issues, “Yes,” did not answer the third or the fourth issue. 

From judgment that plaintiff recover of the defendant the sum of $1,666.66, 
with interest and costs, the defendant appealed to the Supreme Court. 

R. L. Smith & Sons, of Albermarle, for appellant. 

Morton & Smith, of Albermarle, for appellee. 

Con NOR, Justice. 

[1] There was evidence at the trial of this action tending to show that 
plaintiff sustained a bodily injury which was effected solely by the hi appening ot 
a purely accidental event resulting from the explosion of an automobile, and 
that plaintiff gave notice to the defendant of his claim under the policy of insur- 
ance sued on as soon as was reasonably possible. For this reason there was 106 
error in the refusal of the court to allow the motion of the defendant, at the 
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close of all the evidence, that the action be dismissed by judgment as of nonsuit. 
The accident did not happen until the mechanic stepped on the starter. There was 
then a terrible combustion in the motor, followed by the sudden emission oi 
water from the radiator, which struck the plaintiff in the face, about the eyes, 
and caused his bodily injury. This injury resulted in loss to the plaintiff, for 
which the defendant by the express language of its policy agreed to indemnify the 
plaintiff. 

[2, 3] With respect to the first issue submitted to the jury, the court charged 
as follows: 

“The Court further instructs you that if you find by the greater weight of 
the evidence that the gasoline sent to the cylinder of the car for the purpose of 
exploding and causing the pistons to go up and down as the case may have been 
in the regular operation of the car, exploded and instead of causing the pistons to 
perform their natural and proper functions which were necessary and sufficient to 
run the motor of the automobile in question, but started an explosion by force, 
causing the liberation of warm or hot water from its environment, that would 
constitute an explosion of the automobile, and if the plaintiff was injured as a 
direct result of such an explosion, and has so satisfied you by the greater weight 
of the evidence, you would answer the first issue, ‘Yes.’ If the plaintiff has faiied 
to do so, you would answer the first issue ‘No.’” 

The defendant’s exception to this instruction cannot be sustained. The word 
“explosion” is variously used, and is not one that admits of exact definition, hav- 
ing no fixed or definite meaning, either in ordinary speech or in the law. 25 
C. J. 178. It implies, however, a sudden expansion of a liquid substance, with the 
result that the gas generated by the expansion escapes with violence, usually 
causing a loud noise. The word as used in a policy of insurance should be con- 
strued in its popular sense, as used by ordinary men, and not in a scientific sens¢. 
as used by scientific men. There was evidence at the trial of this action which 
tended to show that the hot water which struck the plaintiff in the face and 
injured his eyes was forced out of the radiator by an explosion in the auto- 
mobile. 

[4] With respect to the second issue, the court charged the jury as follows: 

“The Court instructs you that the loss of an eye within the meaning of the 
policy of insurance means the entire loss for the practical use thereof, and the 
Court instructs you that if the entire sight of the eye is not completely destroyed 
but that what sight is left is of no practical use or benefit and that this condiion 
will continue throughout the life of the plaintiff, then the plaintiff within the 
meaning of said policy has sustained the loss of an eye. ‘Practical’, gentlemen, as 
used in this definition means ‘capable of being used’, that is usable and valuable 
in practice, capable of being turned to use by the plaintiff. 

“If the plaintiff has satisfied you by the greater weight or the preponderance 
of the evidence that said explosion and injury caused the irrecoverable loss of 
the sight of plaintiff's right eye as defined to you by the Court, within thirty 
days after said accident, you would answer the second issue, ‘Yes.’ If the plaintiff 
has failed to so satisfy you and you find that there is a practical use, if his eye 
is capable of being turned to practical use, you would answer the second issue, 
Nor 

_ The defendant’s exception to this instruction must be sustained. The liabilit; 
of the defendant under the policy sued on is expressly limited by language which 
is tree from uncertainty and ambiguity. This liability cannot be enlarged by con- 
struction. It is expressly provided in the policy which the plaintiff accepted and 
on which he brings this action that the loss of an eye, for which the defendant 
shall be liable under the policy, means the irrecoverable loss of the entire sight 
thereof. It was error for the court to enlarge this liability by its instruction that 
the loss of an eye means the entire loss for practical purposes. There was no 
evidence tending to show that the bodily injuries sustained by the plaintiff resulted 
in the loss of an eye which resulted in the irrecoverable loss of the entire sight 
thereof. For this error the defendant is entitled to a new trial of the second, 
third, and fourth issues. 

\lthough the defendant may not be liable to the plaintiff under the policy for 
the loss of an eye, there was evidence tending to show that the defendant is 
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liable to the plaintiff under the policy for the loss of time and for medical and 
hospital expenses. If on the new trial the jury shall answer the second issuc 


“No,” this evidence should be submitted to the jury under proper instruction. 
New trial. 


WHITMIRE, v. PROVIDENT LIFE & ACCIDENT INS. CO. OF 
CHATTANOOGA, TENN. No. 612. 
Supreme Court of North Carolina. July 12, 1933. 
170 Southeastern Reporter 118 
INSURANCE. 


Evidence held to show that insured under accident and health group policy, 
with full knowledge, ratified provisions of policy at variance with alleged repre- 
sentations of insurer's alleged agent that certificate could not be canceled during 
employment; hence insured could not recover damages for alleged fraudulent 
issue and cancellation of policy. ; 

(For other cases, see Insurance, Dec. Dig. § 237.) 

Clarkson, J., dissenting. 

Appeal from Superior Court, Buncombe County; Clement, Judge. 

Action by Carr Whitmire against the Provident Life & Accident Insurance 
Company of Chattanooga, Tennessee. From a judgment in favor of plaintiff, 
defendant appeals. 

Reversed. 

Civil action to recover damages for alleged fraudulent issue and cancellation 
of accident and health policy of insurance. 

The record discloses that on November 1, 1929, the defendant issued a policy 
of group insurance covering members of the Southern Railway System 
Employees’ Pension Association, of which plaintiff was a member. 

Said policy contains the following provision with respect to the right of 
discontinuance: “Sec. (6) The Company shall have the option of declining to 
renew this policy at the expiration of any policy year following the effective 
date hereof if the total number of employees insured is less than Fifty per cent 
of the total average number of employees in service of the Employer. The 
Company agrees to give the Association Sixty days advance notice in writing 
in the event this option is exercised.” A similar provision appears in the appli- 
cation for said policy which’ was executed and filed by the Employees’ Pension 
Association. 

As not more than 20 per cent. of the Southern Railway System employees 
took advantage of this group insurance, which number had been reduced to 
approximately 10 per cent. in September, 1931, the defendant notified plaintiff 
and all other insured employees that it elected to discontinue said insurance 
and that the same would terminate at the expiration of the policy year Novem- 
ber 1, 1931. This notice was given only after repeated efforts to increase the 
number of employees in the association, failing in which, alternative offers of 
different insurance were made, but without success. 

The gravamen of plaintiff's complaint is that M. L. Chunn, a member of the 
Employees’ Pension Association, and who is alleged to have solicited plaintiff 
to join the association and take out a certificate of insurance under the group 
dlan, assured plaintiff that said certificate “could not be cancelled so long as he 
remained in the service of the Southern Railway.” 

The jury returned the following verdict: 


“1. Did the defendant through its agent represent to the plaintiff that it 
could and would issue the plaintiff an accident and health policy described in 
the complaint containing the provisions alleged in the complaint, to be retained 
in force so long as the plaintiff remained in the active services of the Southern 
Railway System, or until such time as he was retired upon an old age pension? 
Answer: Yes. 


“2. If so, were such representations false and made for the purpose of 
deceiving the plaintiff? Answer: Yes. 


“3. If so, were such representations relied upon by the plaintiff? Answer: 


Yes. 
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“4. If so, was the plaintiff induced thereby to enter into said contract of 
insurance? Answer: Yes. 

“5. What amount, if any, is the plaintiff entitled to recover of the defendant? 
Answer: $929.76.” 

From a judgment on the verdict, defendant appeals, assigning as error the 
refusal of the court to dismiss the action as in case of nonsuit. 

John A. Chambliss, of Chattanooga, Tenn., and Sale, Pennell & Pennell, of 
Asheville, for appellant. 

J. W. Haynes and John E. Baumberger, both of Asheville, for appellee. 

Stacy, Chief Justice. 

The defendant has done no more than it had a right to do under the terms 
of its contract. In recognition of this fact, the plaintiff has bottomed his alleged 
cause of action on fraud and deceit, and seeks to recover in tort; but a careful 
oerusal of the record leaves us with the impression that it is barren of evidence 
sufficient to carry the case to the jury on the theory advanced by the plaintiff. 

It appears from the testimony that under date of September 1, 1931, the 
plaintiff received a letter from the defendant advising him that continuance of 
the insurance was contingent on not less than 50 per cent of the employees 
of the Southern Railway System subscribing for group insurance, that up to that 
time they had not done so, and that it would be necessary to discontinue under 
paragraph 6 of the policy, or make other adjustments. He was also advised 
that if adjustments were not agreed upon, no deduction for premium would be 
made after October 31 following. The plaintiff made no answer to this letter, 
but acquiesed in the payment or collection of a premium after it had been 
received. Under date of September 30, 1931, the plaintiff received a letter from 
the defendant stating that the insurance would be discontinued as of November 
1, 1931, that thereafter he would have no insurance, and that “no deductions will 
be made from your October earnings or thereafter in payment of protection 
thereunder.” The plaintiff did not reply to this letter, but received, without 
protest, his October earnings without any premium deduction. He instituted 
‘his action April 28, 1932, for “fraudulent and unlawful cancellation.” It would 
seem that the plaintiff, with full knowledge, has ratified the provisions of the 
policy at variance with the representations made by Chunn. He will not be 
permitted “to have his cake and eat it too.” Starkweather & Shepley v. Gravely, 
187 N. C. 526, 122 S. E. 297. 

The case is unlike Elam v. Realty Co., 182 N. C. 599, 109 S. E. 632, 18 A. L. R. 
1210, where it was said an insurance agent or broker who undertakes to procure 
« policy of insurance for another, affording protection against a designated risk, 
may be held liable in damages for his negligent failure to exercise ordinary care 
in the discharge of the obligation assumed by him. 

The motion to nonsuit should have been allowed. 

Reversed. 

Clarkson, J., dissents. 


CONTINENTAL CASUALTY CO. v. NASHVILLE & AMERICAN 
TRUST CO. et al. 
Supreme Court of Tennessee. June 24, 1933. 
61 Southwestern Reporter (2d) 461. 


1, INSURANCE. 

Record of bureau of vital statistics, based on certificate of attending phy- 
sician that deceased’s death was result of suicide, could not be changed to comply 
with subsequent verdict of coroner's jury finding homicide (Code 1932, §§ 5827 
set seq., 5839, 5843, 5863). 

(For other cases, see Insurance, Dec. Dig. § 659[2].) 

2. INSURANCE. 

Whether verdict of coroner’s jury finding death resulted from homicide could 
be used as evidence in action on insurance policy held for determination of trial 
court, where certificate of attending physician constituting basis of record of 
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bureau of vital statistics recited that death resulted from suicide (Code 1932, 
8$ 5827 et seq., 5839, 5843, 5863). 

(For other cases, see Insurance, Dec. Dig. § 647.) 

Appeal from Chancery Court, Davidson County; James B. Newman, Chan- 
cellor. 

Suit by the Continental Casualty Company against Nashville & American 
Trust Company and others, wherein defendant filed cross-bill. Decree for com- 
plainant, and defendants appeal. 

Affirmed. 

Hume & Armistead, of Nashville, for complainant. 

Jordan Stokes, Jr., and J. C. R. McCall, Jr., both of Nashville, for defendants. 

Cook, Justice. 

Some time prior to December 13, 1930, the complainant issued its policy for 
$10,000 insuring Harry Sudekum against loss of life by accidental means, and 
expressly excluding coverage in the event of suicide. 

About 6:45 p. m., on December 13, 1930, Mr. Sudekum’s body was found 
suspended from a rope attached to an electric fixture on the wall of his bedroom. 
Dr. M. G. Buckner, who attended him at 1 p. m., was called and examined thie 
body at 7 p.m. Dr. Buckner filed the certificate required by the statute then in 
force and subsequently brought into section 5839 of the Code. In the certificate, 
Dr. Buckner ascribed death to suicide by strangulation. The certificate was 
filed with the division of vital statistics of the state board of health, as required 
by statutes then in existence and subsequently brought into sections 5827 et eq. 
of the Code. The certificate became a public record, and a certified copy of it 
would be, according to the statutes brought into section 5863 of the Code, prima 
facie evidence in all courts and places of the facts stated in the certificate. 

On October 17, 1931, the coroner of Davidson county reported an inquest held 
on that date in which the jury found that the insured died as result of external 
violence or homicide. That record was presented to the bureau of vital statistics 
of the department of health with the request that the record previously made 
up be corrected to conform with the finding of the coroner. The record of this 
inquest was filed with the registrar of the bureau of vital statistics. The bill 
was filed to have the proceedings of the coroner declared void and enjoin the 
defendants from using the record of the inquest as evidence. 


The defendants, by cross-bill, asked the court to correct the record of the 
bureau of vital statistics by supplanting the first certificate by Dr. Buckner 
with the subsequent certificate of J. R. Allen, coroner. 


The chancellor dismissed the cross-bill and sustained the original bill to the 
extent of holding the coroner’s inquest void. He said the question of whether 
the coroner’s inquest could be used as evidence was fag the determination of 
the court in which it might be offered. For that reason he refused to per- 
petuate the preliminary injunction. 


[1] We concur with the chancellor upon the result. The record of the bureau 
of vital statistics made on December 15, 1930, and based upon the certificate 
issued by Dr. Buckner, could not be changed by the subsequent unrelated cor- 
oner’s inquest of October 17, 1931. The coroner is only called into play under 
the circumstances and in the manner prescribed by the statute brought into 
section 5843 of the Code 

The death certificate was issued by Dr. Buckner, the physician in last atten- 
dance on Mr. Sudekum, on the date of his death, December 13, 1930, as required 
by statutes brought into section ,5839 of the Code. When the certificate of Dr. 
Buckner was filed and recorded by the registrar, it became a public record. 
Neither the superintendent of the bureau of vital statistics nor the commissioner 
cf the state board of health had authority to institute an inquest nine or ten 
months after the record in the bureau of vital statistics was made, and that record 
could not be supplanted by the unrelated proceeding of the coroner. The sub- 
sequent coroner’s inquest, in so far as it was designed to impair the verity of 
the record of the bureau of vital statistics, is void. 
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[2] Whether the coroner’s verdict as the record of criminal procedure is void 
is immaterial to this determination. It is sufficient to say that the registrar of 
the bureau of vital statistics had no authority to file the record of the coroner 
because it has no place among his records. The chancellor very properly 
refused to perpetuate the injunction, because the question of whether or not the 
coroner’s inquest could be used as evidence on a trial between the insured and 
the insurance company over the right to recover the insurance is matter for the 
determination of the court trying the case: 

Affirmed. 
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GENERAL TIRE CO. OF MINNEAPOLIS v. STANDARD ACC. INS. CO. 
No. 9576. 
Circuit Court of Appeals, Eighth Circuit. May 6, 1933. 
Rehearing Denied June 12, 1933. 
65 Federal Reporter (2d) 237. 
5. INSURANCE. 

Where liability policy provided that truck ‘was to be used for commercial 
purposes only, policy did not cover use of truck as service truck. 

(For other cases, see Insurance, Dec. Dig. § 435.) 

6. INSURANCE. 

Insurer was estopped to deny liability where with knowledge that truck caus- 
ing injuries was used for purposes not permitted by policy, it took without reser- 
vation, exclusive charge of defense of certain claims and settled them. 

(For other cases, see Insurance, Dec. Dig. § 388[5].) 

8. INSURANCE. 

Where insurer, without reservation and with knowledge, actual or presumed, 
assumes exclusive control of defense of claims against insured, it cannot thereafter 
withdraw and deny liability under policy, irrespective of prejudice to insured. 

(For other cases, see Insurance, Dec. Dig. § 388[5].) 

Appeal from the District Court of the United States for the District of 
Minnesota; Gunnar H. Nordbye, Judge. 

Suit by the General Tire Company of Minneapolis against the Standard 
\ccident Insurance Company. From judgment for defendant, plaintiff appeals. 

Reversed and remanded. 

Thomas Gallagher, of Minneapolis, Minn., for appellant. 

George Hoke, of Minneapolis, Minn., (George D. McClintock and Cobb, Hoke, 
Benson, Krause & Faegre, all of Minneapolis, Minn., on the brief) for appellee. 

Before Stone Van Valkenburgh, and Booth, Circuit Judges. 

VAN VALKENBURGH, Circuit Judge. 

August 10, 1930, appellant was the owner of four Ford trucks, in the city of 
Minneapolis, Minn., which were insured by appellee against damages to persons 
we property. The classification made and premiums charged are thus stated in the 
policy: 

Schedule 
. . Premiums 
Location Name Factory Number Year Model No. Type of Body «Liab. rp 
ca FR a ag ee a nee 


The 





following cars to be used as service 


4 cars for first aid to disabled automobiles and 
towing of same: 
Minneapolis, Minnesota 

Ford 988227 1929 A 3% Ton 75.60 $5.01 
Minneapolis, Minnesota 

Ford 1239941 1929 A 3% Ton 75.60 45.00 


The following cars to be used for commercial purposes, 
towing: 


Minneapolis, Minnesota 


excluding service car use and 


7 Ford 1207421 1929 A 34 Ton 50.40 27.00 
Minneapolis. Minnesota 
Ford 1269112 1929 A Ton 50.40 27 
(Roadster Box Attached) Total $252.00 3144.00 


Paragraph VIII of the policy provided that the appellee company should not 
he liable for accidents occurring while such automobiles are “used for any pur- 
pose other than specified.” 

Truck No. 1,269,112, scheduled at the lower premium rate to be used only 
for commercial purposes, excluding service car use and towing, was mounted with 
a large ninety-gallon air tank on the box in the back of the cab, and, by lettering. 
was designated as a “flect tender.” Its principal use was for “checking air and 
inflating tires on various fleet accounts.” “We (appellant) gave service to the 
fleets of trucks equipped with our tires.” Appellant at this time had what may 
reasonably be termed a service arrangement with the Franklin Creamery Com- 
pany. As stated by the witness Ludwig, service manager of appellant, “we sold 
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the Franklin Creamery tires and did their repair work. We had some spare tires 
at our place for some of the Franklin Creamery trucks, and we went out and 
changed if there happened to be a flat tire.” As stated by the witness Nelson, 
garage foreman for the Franklin Company, “the General Tire Company had 
charge of the repairing end of it for the entire fleet.” 

August 10, 1930, the witness Reagan, employee of the appellant, was “taking 
care of sales and catching service calls that came through. On that day (Sunday) 
about lunch time I received a long distance call from one of the truck drivers of 
the Franklin Creamery Company at Elk River, Minnesota. He ordered a new tire 
and tube, and requested that they be mounted on his spare wheel that we had 
there in the shop, and then brought out to Elk River to his truck which was 
evidently on its route there. * * * 

“T took this order back to Johnson, the man in the service department, an 
employee of plaintiff, who was working that day, showed it to him and told him 
about the delivery he was to make.” 

Johnson selected the truck in question because it was “gassed up and ready 
to go.” He first looked at the others and found they had no gasoline and were 
not ready. It is apparent from his testimony that this was regarded as a service 
trip and that he would have taken one of the other cars, if it had been available, 
for that reason. On his way back from Elk River, Johnson had an accident, 
involving two other cars, and resulting in personal injuries and property damage. 
One car is described as the Gallagher car with five occupants, three named 
Gallagher, one namer Theis, and one Bergin. In the other car were Mrs. Olson, 
and her son and daughter. Claims for damages were made by the occupants oi 
both cars. This accident was duly reported to the insurance company August 11, 
1930. On the same day Clarence A. Stark, an adjuster for the company, was 
directed by the head of the claim department to “hustle out and settle the Gallagher 
claims because they were threatening suit.” On the night of August 14, 1930, 
Stark made settlements with all the people in the Gallagher car, issuing checks 
therefor. At this time he knew the use to which the truck was put, but did not 
actually know of the restriction in the policy. He learned this several days later 
and then demanded from appellant payment to cover the checks he had issued in 
these settlements, stating that the truck in question was not covered by the policy, 
and that the insurance company would assume no responsibility in the premises. 
Appellant finally reimbursed the insurance company for these payments and was 
furnished the Gallagher releases taken by Stark. Meantime, the Olsons had filed 
suits against appellant in the sum of $20,000, and appellant was compelled to 
defend these suits because of the refusal of appellee to do so. One of the 
Gallaghers testified in these actions that her claim, arising from the same acct 
dent, had been settled by appellant. Substantial judgments were returned against 
and paid by appellant. To recover for the damages thus sustained appellant brought 
suit against appellee in the state court, which action was removed to the 
District Court for the District of Minnesota, because of diversity of citizenship. 

At the conclusion of the evidence both parties moved for directed verdicts. 
The following colloquy then took place: 

“The Court: Well, gentlemen, you both have asked for directed verdicts and 
that leaves the matter to the disposition of the Court. I will take the matter under 
advisement and submit a decision. Ladies and gentlemen of the jury, the case has 
now reached a position where the testimony is all closed and both parties con- 
tend that they are entitled to a directed verdict as a matter of law, and that 
simply leaves the matter for the Court to decide owing to the fact that the parties 
both waive their right to a jury decision, and the Court will take this matter 
under advisement and make suitable findings of fact and conclusions of law. 

“Mr. Gallagher: (Counsel for plaintiff-appellant) I perhaps did not under- 
stand the correct practice in this court. I had in mind that if my motion were 
denied that I would still have the right to have the questions of fact submitted 
to the jury. I wish to withdraw the motion and have all the facts in issue sub- 
mitted to the jury. 

“The Court: No, I think I will leave the motions just as they are. I wili 
excuse the jury from any further consideration of this case and they can report 
to Judge Molyneaux on Monday A. M. at 10 o'clock. 





948 The Insurance Law Journal, Vol. 81 [Nov., 1933 


“Mr. Gallagher: Exception. (Jury leaves the courtroom.) 

“The Court: Ordinarily if it appeared that counsel had inadvertently deprived 
himself of the right to have his case go to the jury by making a motign for a 
directed verdict, I would be inclined to relieve him from the consequences of 
such inadvertence. But in this case it is so clear to me that the vital controlling 
issues are practically questions of law, that I feel that this is a matter for the 
Court and that the jury should be excused. 

“Mr. Gallagher: Exception.” 

The court found the issues for appellee. From the resulting judgment this 
appeal is taken. 

{1, 2] The first contention is that the court erred in refusing to allow plaintiff- 
appellant to withdraw its motion for a directed verdict. The general rule in federal 
jurisdictions is that, where each party to an action requests a directed verdict in 
his favor, and does nothing more, the parties will be held to have waived a trial 
by jury and to have constituted the court a trier of both law and fact. Hover & 
Co. v. Denver & R. G. W. R. Co. (C. C. A. 8) 17 F.(2d) 881; Bank v. Fidelity 
& Casualty Co. (C. C. A. 8) 62 F.(2d) 1040. But this rule is subject to modifica- 
tion and exception where the facts warrant. It is well settled that where the 
request for directed verdict is coupled with a reserved right to submit further 
requests for instructions, if that for a directed verdict is refused, no waiver of 
trial by jury results. Hover & Co. v. Denver & R. G. W. R. Co., supra; Bank v 
Fidelity & Casualty Co., supra: Empire State Cattle Co. v. A. T. & S. F. Rv. 
Co., 210 U. $. 1, 26 8. Ct. 607, ‘52 1. Ed. 931, 15. Ann. Cas..70; Sampliner ‘v. 
Motion Picture Patents Co., 254 U. S. 233, 41 S. Ct. 79, 65 L. Ed. 240. 

{3, 4] The question, then, is whether the request to withdraw the motion for 
a directed verdict was timely. We think it was. No doubt the proper and usual 
practice is to couple the request for a directed verdict with a reservation, in some 
form, contingent upon the overruling of that motion; but timely statements by 
counsel “made it sufficiently plain that, while he sought an instructed verdict, he 
also requested to go to the jury if the court held a contrary view concerning the 
evidence.” In this respect the case does not differ materially from Sampliner v 
Motion Picture Patents Co., supra. If the court had already ruled upon the motion. 
or had indicated what its decision would be, or if, before either of such actions 
had been taken, the jury had been discharged, and had mingled with the remainder 
of the panel, the withdrawal would probably have come too late. But here nv 
action had been taken which could alter the situation of the parties. The court had 
neither made nor indicated any ruling. The jury was still in the box. We think 
under such circumstances appellant was entitled to withdraw his motion. The trial 
court, as its language indicates, was evidently of the same opinion; but conceived 
that the “vital controlling issues” were “practically questions of law,” and refused 
the request to withdraw for that reason. However, although taking the case from 
the jury was erroneous, nevertheless “the verdict will be sustained if the evidence 
was of such a conclusive character that it would have been the duty of the court 
to set aside the verdict had it been for the other party.” Empire State Cattle Co 
v. A. T. & S. F. Ry. Co., supra. 

[5] Our first inquiry then is whether the truck in question was covered by the 
policy of insurance when the accident occurred. From the facts in evidence, as 
hereinabove stated, it is our opinion that the truck, on this occasion, at least, was 
being used for a purpose other than that specified in its policy classification, and, 
for that reason, was not covered by the policy. This view is further supported by 
the action of appellant while its claim against appellee was pending. A clause in 
the policy provided that if, during the term of the policy, the assured changes the 
operation of an automobile it may be placed upon a pro rata premium basis for 
the balance of the policy period. Accordingly, on August 26, 1930, appellant wrote 
appellee as follows: 

“Standard Accident Ins. Co. of Detroit, Mich. c/o Fred L. Gray Company 332 
Security Building Minneapolis, Minnesota. 

“Gentlemen: As of August, 9th, 1930, we have placed a Ford Truck, #1269112, 
Model A, 1929, in use as a service car. 

“We have given you this notice thereof in accordance with the terms of 
endorsement #109583 on your policy #JC1287545. Kindly advise us as to addi- 
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tional premium thereon, and we will immediately forward you check to cover.” 

{6, 7] Appellee declined to antedate this indorsement to August 9th “after an 
accident has occurred,” to wit, on August 10th. We think this letter was a damag- 
ing admission on the part of the tire company that the truck in question was 
being used in service when the accident occurred. However, we think appellee is 
estopped to deny its liability because of its action in taking exclusive charge of 
the defense of these claims for personal injuries and property damages with 
appellant’s consent. Employers’ Liability Assurance Corp. v. Chicago & Big Muddy 
Coal & Coke Co. (C. C. A. 7) 141 F. 962; Empire State Surety Co. v. Pacific 
Nat. Lumber Co. (C. C. A. 9) 200 F. 224. It is true that this, ordinarily, must 
be done with knowledge of the defect, if any, in the claim of coverage; and, if 
the insurer undertakes such control with a timely reservation that it will disclaim 
liability if certain facts, not then definitely known, are ultimately established, it 
may, upon timely notice, escape the charge of waiver and estoppel. Meyers v. 
Continental Casualty Co. (C. C. A. 8) 12 F.(2d) 52. But this case does not 
present such a situation. Adjuster Stark, acting under explicit instructions from 
his superiors, proceeded to take exclusive charge of the claims for damages, and 
settled those presented by occupants of the Gallagher car. His explanation is that 
at that time he knew that the truck in question was being used as a service car 
when the accident occurred, but did not know that the policy restricted its use to 
commercial purposes only. But under the circumstances of the case he is charged 
with knowledge of that restriction. Naturally the company and its agents, in as- 
suming to act, must know the provisions of the policies which govern the trans- 
action, especially if those policies are reasonably accessible. This policy was 
readily obtainable, and was subsequently obtained, from the underwriting depart- 
ment of appellee, just across the hall from the claim department. 

“If the company ought to have known of the facts, or, with proper attentior 
to its own business, would have been apprised of them, it has no right to set up 
its ignorance as an excuse.” Knights of Pythias v. Kalinski, 163 U. S. 289, 298, 
16 S. Ct. 1047, 1051, 41 L. Ed. 163. 

[8] Where, as here, the insurer, without reservation and with knowledge 
actual or presumed, assumes exclusive control of the defense of claims against the 
insured, it cannot thereafter withdraw and deny liability under the policy. And in 
such case the insured need not show that it was prejudiced by such conduct. 

“Where the insurer with actual or constructive knowledge of the fact 
recognizes a liability as covered by the policy and proceeds to act thereunder 
according to its terms, as by assuming control of the defense of the action against 
insured, without notifying him that it would claim its exemptions under the policy, 
it will be conclusively presumed in an action on the policy that insured was 
prejudiced by such conduct and need not show such fact in order to estop the 
company from claiming that the liability was not within the terms of the policy.” 
Corpus Juris, Vol. 36, par. 125, p. 1127. 

Furthermore, it sufficiently appears that appellant sustained injury because of 
the action taken by the adjuster. His settlement with the occupants of the 
Gallagher car was viewed as an admission of liability, and in the Olson suit, 
which appellant was compelled to defend because of the refusal of appellee so to 
do, evidence of the Gallagher settlement was received and was obviously pre- 
judicial. The judgment below is reversed and the case remanded for further 
proceedings not inconsistent with this opinion. 


SMITH vy. CALIFORNIA HIGHWAY INDEMNITY EXCHANGE. S. F. 14865. 
Supreme Court of California. June 16, 1933. 
Rehearing Denied July 14, 1933 
23 Pacific Reporter (2d) 274. 


1. INSURANCE. 

Where neither jitney bus liability policy nor ordinance specified route of 
jitney bus, accident occurring while insured was on way from home in city to bus 
route held covered by policy. 

Policy indemnified subscriber against loss on account of damages for 
injuries sustained by any person resulting from use or maintenance of 
described automobile wherever it might be in service of subscriber, and 
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indorsement provided that automobile was to be operated in service of 

subscriber as jitney bus within limits of city and not otherwise, and that 

policy would not cover any accident that might occur while automobile 
was being operated for any other purpose and at any other time or place 
than therein stated. 

(For other cases, see Insurance, Dec. Dig. § 435.) 

2. INSURANCE. 

Failure of one struck by jitney bus to give owner’s insurer’s attorney in 
fact notice did not bar injured person’s action against insurer, where policy 
required no preliminary notice to insurer. 

(For other cases, see Insurance, Dec. Dig. § 535.) 

In Bank. 

Appeal from Superior Court, City and County of San Francisco; Edmund 
P. Mogan, Judge. 

Action by Vina Smith against the California Highway Indemnity Exchange 
From a judgment for plaintiff, defendant appeals. 

Affirmed. 

Prior opinion, 17 P.(2d) 1005. 

John Ralph’ Wilson and Carl E. Day, both of San Francisco, for appellant 


Daniel A. Ryan, Thomas C. Rvan, and George F. Snyder, all of San Fran- 
cisco, for respondent. 


SHENK, Justice. 


On August 30, 1924, Ray H. Davis was the owner of a Chandler automobile 
which he operated as a jitney bus in the city and county of San Francisco. In 
operating the car on that day he injured the plaintiff, whose name was then 
Vina Nicol. She sued Davis alone and recovered a judgment for damages. On 
appeal, the judgment was affirmed. Nicol v. Davis, 107 Cal. App. 26, 290 P. 114 
The judgment remained unsatisfied, and the plaintiff brought this action against 
Davis’ insurance carrier, the defendant herein. At the close of all the evidence, 
the court instructed the jury to return a verdict for the plaintiff; hence this 
appeal. 

[1] The first question presented is whether the accident was one covered 
by the insurance policy. Davis was operating his jitney bus on the “29th and 
Mission” route, which extended from the ferry at the foot of Market street to 
Valencia street, thence to Twenty-Ninth and Mission. He resided at 311 Jersey 
street, which is about five blocks from Twenty-Ninth and Mission streets. O: 
the afternoon of the accident he had returned to his home for the purpose of 
taking a rest, in preparation for his night run. He parked his car in front of 
his home, on a grade. After his rest, he entered his car, released the brake, 
and backed down grade to the corner of Noe street, where he struck the plaintiff. 
It is contended by the defendant that the streets from Davis’ home to Twenty- 
Ninth and Mission streets were not on the route over which he was authorized 
to conduct the jitney bus, and therefore that the accident was not covered by 
the policy. 

The policy indemnified the subscriber (Davis) against loss on account of 
damages for personal injuries suffered by any person resulting from the “use 
or maintenance” of the described automobile “wherever any automobile covered 
hereby may be in the service of the subscriber. In an indorsement it is provided 
that the automobile covered “is to be operated in the service of the subscriber 
as a jitney bus * * * within the city and county limits of the city of San Fran- 
cisco, and not elsewhere or otherwise, and that this policy is not intended to, 
and shall not cover any accident that may occur while said car mentioned in 
the schedule attached hereto is being operated for any other purpose and at 
any other time or place than herein stated, but it is intended that this policy 
shall cover said car when used as in this paragraph provided.” There is nothing 
in the policy which defines the route over which the jituey bus is to be operated. 
The schedule thereto specifies the address of the subscriber as 311 Jersey street. 
and that the use to which the automobile is to be put is “jitney bus or occasional 
rent car.” It is further provided that the contract does not cover loss arising 
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while the automobile “is being used or maintained for any purpose or business 
other than as specified in the scheduie.” 

It cannot be doubted that the Chandler automobile was “maintained” by 
Davis for the purpose and business of a jitney bus at the time of the accident. 
It was operated at the time “in the service of the subscriber as a jitney bus * * * 
within the city and county limits of the city of San Francisco,” and it may not 
fairly be said that the car was at the time operated for any other purpose than 
that of a jitney bus. Necessarily Davis was required to keep the car somewhere, 
and it was kept at his home, which was the place specified in his operator’s permit 
where it was to be kept, and which was in the vicinity of the Twenty-ninth 
and Mission terminus of the route. At the time of the accident he was operating, 
using, and maintaining his car with the equipment, plates, and badge placed 
and displayed as required by local regulations. The policy did not specify the 
particular or any route over which the car should be operated. The limits of 
the operation thereof were the city and county of San Francisco. We have no 
hesitancy in concluding that the accident was included within the terms of the 
policy considered as an independent document. 

The policy sued on was obtained by Davis in pursuance of the requirement 
of an ordinance of the city that before any person could operate a jitney bus 
he must obtain an operator’s permit from the board of police commissioners, and 
should also furnish a policy insuring the owner or operator against loss by 
reason of damage resulting from the operation of the jitney bus. This ordinance 
defined a jitney bus as “a self-propelled motor vehicle, other than a street car, 
traversing the public streets between certain definite points or termini and 
conveying passengers for a fixed charge * * * between such and intermediate 
points, and so held out, advertised and announced.” 

It is insisted by the defendant that the terms of the ordinance are a part 
of the contract of insurance, and that its liability is limited to the operation of a 
jitney bus as defined in said ordinance and within the particular route assigned 
to Davis by the police department. It is assumed that the terms of the policy 
must be consistent with the terms of the ordinance which required its issuance, 
and that the provisions of the ordinance may be considered in connection with 
the terms of the policy in order to determine the liability of the defendant. 

The ordinance provided that “in order to insure the safety of the public, it 
shall be unlawful for any person to drive or operate such ‘jitney bus’” unless 
he shall have furnished the contract of indemnity against loss to persons or 
oroperty resulting from the negligent operation of the jitney bus. There is 
nothing in the ordinance which defines the routes in the city over which jitney 
busses might operate; and there is nothing in the policy which confines the 
effectiveness of its provisions within definite limits of operations as was the 
case in Interstate Casualty Co. vy. Martin (Tex. Civ. App.) 234 S. W. 710, where 
the coverage of the policy was confined to the “Montgomery Avenue Route” 
in the city of Houston, Tex. The only justification for the argument of the 
defendant is the definition of a jitney bus as contained in the ordinance read in 
connection with the terms of the policy requiring that the car “be operated 
in the service of the subscriber as a jitney bus” within the city and county of 
San Francisco “and not elsewhere or otherwise,” and providing that the policy 
shall not cover any accident that might occur while the car was “being used for 
any other purpose and at any other time or place than herein stated.” Either 
the car was being operated “in the service” of Davis as a jitney bus at the time 
ef the accident involved herein or it was not then so operated. Certain it is 
ihat the car at the time was not being operated for a purpose apart from the 
“service of the subscriber” as a jitney bus, as was the case in Heriter v. Central 
Indemnity Co., 109 N. J. Law, 313, 162 A. 573; but was within the general and 
incidental service of Davis’ business as a jitney bus operator. It was not then 
used for any other purpose than in connection with the jitney bus business, 
and we are not inclined to apply the going and coming rule of certain industrial 
accident cases to the situation here presented. 


[2] There is no merit in the contention of the defendant that the plaintiff is 


foreclosed from recovery by her failure to give notice to the attorney in fact 
ot the defendant as a prerequisite to court action against him. This action is 
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against the Exchange itself, and no preliminary notice to it was required by 
the policy. 

The judgment is affirmed. 

We concur: Waste, C. J.; Langdon, J.; Preston, J.; Seawell, J.; Ira F. 
Thompson, J.; Curtis, J. 


ZLT-CASUALTY CO. v. FURMAN. 
LLER v. BELT CASUALTY CO. 
NARINS v. SAME. 
S. F. 14787. 
Supreme Court of California. June 21, 1933. 
23 Pacific Reporter (2d) 293. 
1. INSURANCE. 

Persons with judgments for personal injuries against holder of automobile in- 
demnity policy against liability for bodily injuries could intervene in suit by in- 
demnitor to cancel policy as against objections of enlargement of equitable action 
and ability to maintain actions at law (Code Civ. Proe. § 387). 

(For other cases, see Insurance, Dec. Dig. § 608.) 

2. INSURANCE. 

Failure of interveners seeking relief against insurer to allege that automobile 
indemnity policy involved was issued or delivered within state, or return of execu- 
tion against insured unsatisfied, eld immaterial, where doing of business within 
state was not denied, and there was express stipulation that policy was executed 
and delivered within state (St. 1919, p. 776.) 

(For other cases, see Insurance, Dec. Dig. § 643.) 

In Bank. 

\ppeal from Superior Court, City and County of San Francisco; Franklin A. 
Griffin, Judge 

Action by the Belt Casualty Company against William Furman, wherein Gertie 
Miller and Sadie Narins intervened and filed separate complaints against the Belt 
Casualty Company. From judgments for defendant and interveners, plaintiff ap- 
peals. 

\ firmed. 

Lasher B. Gallagher, of Los Angeles, and Edward D. Keil, of San Francisco, 
for appellant. 

Everett B. Taylor, of San Francisco, for respondent Furman. 

James F. Brennan, of San Francisco, for respondent Narins. 

George F. Buck, Jr., of San Francisco, and Gumpert & Mazzera, of Stockton. 
for respondent Miller. 

SHENK, Justice. 

This is an appeal by the plaintiff from judgments in favor of the defendant, 


William Furman and the interveners in an action to rescind a policy of automobile 
indemnity insurance. 


The policy was issued by the plaintiff to the defendant Furman in February, 
1930. Under the contract, the plaintiff agreed to indemnify the defendant against 
liability for bodily injuries resulting from the defendant’s operation of a certain 
De Soto automobile. In July, 1930, the defendant, while driving the automobile in 
San Francisco, collided with a street car. As a result of the collision, two passen- 
gers in his automobile, Sadie Narins and Gertie Miller, suffered bodily injuries. 
They filed suits against Furman, and on November 29, 1930, recovered ‘judgments 
in the sums of $5,000 and $2,842.50, respectively. Those judgments have become 
final. On December 22, 1930, the present action was commenced by the insurance 
company against its assured, Furman, to rescind and cancel the contract of insur- 
ance by reason of the alleged breach by the defendant of a clause in the policy 
providing that the assured, when requested by the company, shall render all co- 
operation and assistance in his power in respect to any claim made or suit brought 
on account of bodily injuries resulting to persons by reason of the operation of 
said automobile. 

On February 7, 1931, by leave of court, Sadie Narins and Gertie Miller filed 
complaints in intervention based on the judgments recovered by them and for af- 
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firmative relief against the plaintiff for the amounts thereof, with interest. Judg- 
ment was entered against the plaintiff Belt Casualty Company, on its complaint 
for rescission. Judgments were also rendered in favor of the interveners and 
against the company for the amounts of the judgments recovered by the former in 
their actions against the defendant Furman. 

On its appeal from those judgments, the Belt Casualty Company makes two 
major contentions. 

[1] The plaintiff does not contend that the interveners have not sufficient in- 
terest in the action or in the success of the defendant therein to give them the right 
to intervene. But, if we understand it correctly, its claim is that the interveners 
may not be permitted to join in an action in equity for rescission on the claims as- 
serted hy them, inasmuch as their complaints set up distinct causes of action which 
sound in contract and which seek affirmative relief that could be recovered in 
actions at law ; that thereby the scope of teh omnia le action is odaeaed contrary 
to the meaning and intent of section 387 of the Code of Civil Procedure. If such a 
general statement be declared as a correct proposition of law, the result would 
appear to be a denial of the benefit of said section to those directly interested 
the subject-matter of the action, but who, though they be permitted to intervene in 
ihe action by virtue of their direct interest. nevertheless would be compelled to file 
separate suits to recover the affirmative relief to which they immediately would be- 
come entitled in the event the contentions with which they are aligned in the main 
action are finally sustained. The interveners here have an interest which is ad- 
verse or hostile to both parties, in the sense that each intervener has a cause of 
action against the defendant Furman, as to whom she has already established her- 
self as a creditor, and a cause of action growing out of the same transaction 
against the insurance company on its contract of insurance, depending on the out- 
come of the present action. The fact that the established pecuniary interests of the 
interveners against both parties to the action are so directly affected by the result 
is the basis upon which the interveners were permitted to join in the action. The 
granting of affirmative relief to the interveners is but incidental to the main pur- 
pose of the section of the Code of Civvil Procedure, which is to obviate delay and 
multiplicity of actions by creating an opportunity to those directly interested in the 
subject matter to join in an action already instituted. It has been stated that an in- 
tervener may be accorded affirmative relief which he could properly seek by way 
of cross-complaint were he one of the original parties to the action. Boskowitz v. 
Thompson, 144 Cal. 724, 729, 78 P. 290. See, also, 20 Cal. Jur. p. 526. 

We are not referred to any theory of law or equity which would deny to the 
interveners the particular relief sought. Nor has the plaintiff shown that the is- 
sues of the complaints in intervention were not conveniently tried in the present 
action. The right to affirmative relief is not interfered with merely by reason of 
the fact that a separate action may have been maintained. Bogue vy. Roeth, 98 
Cal. App. 257, 263, 276 P. 1071; Tubbs v. Delillo, 19 Cal. App. 612, 620, 127 P. 514. 
\s illustrated especially by the latter case, no good reason is shown here why the 
claims of the interveners against the plaintiffs, based on the judgments which have 
established them as creditors of the defendant, should not he presented through 
the agency of a complaint in intervention in an action by the plaintiff against the 
defendant wherein the very existence of the interveners’ rights against the plaintiff 
is at stake. The fact that the action brought by the plaintiff sounds in equity and 
that the interveners seek a money judgment does not form a foundation upon 
which to base the contention that thereby the scope or function of the action has 
necessarily been enlarged. See 1 Pomeroy, Equity Jur. § 242. The case chiefly 
relied upon by the plaintiff (McNeil v. Morgan, 157 Cal. 373, 108 P. 69), was given 
credit in Wright v. Jordan, 192 Cal. 704, 714, 221 P. 915, for the broad proposition 
that, while interveners were permitted to join in the action for the purpose of sus- 
taining or opposing the respective contentions of the parties, they would not be per- 
mitted to enlarge the scope or function of the special proceeding. In the 
McNeil Case the plaintiff brought an action to quiet title. All that was 
decided in that case bearing on the general proposition commented upon 
in Wright v. Jordan was that it was questionable whether an intervener 
inay be permitted to interject issues in an action to quiet title wherein 
hoth parties had waived a jury and by which the parties would have a jury 
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trial forced upon them; but, inasmuch as it appeared that the intervener was 
not entitled to a jury as a matter of right, the question was expressly not decided. 
McNeil v. Morgan, supra, at page 377 of 157 Cal., 108 P. 69. No similar question 
is raised in the present case. The question in each of the other cases relied upon 
by the plaintiff turned on the interest of the proposed interveners, and the order 
denying them the right to join in the action was upheld on the ground that their 
interest was not sufficient. Such cases are not in point on the question presented 
here. 

[2] The plaintiff's second contention has no merit, in view of the state of the 
pleadings, stipulations on the trial, and the findings of the trial court. The conten- 
tion is that the interveners are not entitled to base their causes of action on Sta- 
tutes of 1919, p. 776, providing in effect for an action directly against the insurance 
company without the necessity of first showing that an execution against the in- 
sured was returned unsatisfied (Malmgren v. Southwestern A. Ins. Co., 201 Cal. 
29, 255 P. 512), unless it is shown by their complaints that the policy of insurance 
sued on was issued or delivered to the insured in this state. The allegation of the 
plaintiff's complaint that it was doing an insurance business in the state of Califor- 
nia was not denied. It was expressly stipulated by counsel for the insurance com- 
pany on the trial that the policy of insurance was executed and delivered to the 
defendant in this state; and the court found that the policy was issued and de- 
livered to the defendant in San Francisco. No further notice, therefore, need be 
given to this contention. 

The judgment is affirmed. 

We concur: Waste, C. J.;: Seawell, J.; Langdon, J.; Ira F. Thompson, J.; 
Curtis, J.; Preston, J. 


BARTLETT v. TRAVELERS’ INS. CO. 
Supreme Court of Errors of Connecticut. June 27, 1933. 


167 Atlantic Reporter 180. 
1. INSURANCE. 

Insurer, under automobile liability policy, held authorized to compromise 
and settle multiple claims, and amount of settlements is deductible from limited 
liability in determining liability to injured party on judgment (Gen. St. 1930, 
§ 4231). 

Automobile liability insurance policy contained provision authorizing 
insurer to compromise and settle any claim against assured, as may be 
deemed expedient. The assured became involved in an accident resulting 
in injuries to three persons, one of whom died. Two of the claims were 
compromised and settled by the insurer, and the executor of the injured 
person who died reduced his claim to judgment. The executor con- 
tended that the insurer was liable on the judgment without being entitled 
to take into account payments made in satisfaction of the compromised 
claims, notwithstanding limited liability under the policy. 

(For other cases, see Insurance, Dec. Dig. § 514.) 

2. INSURANCE. 

Liability of insurer under automobile policy is not dependent on satisfaction 
by assured of judgment against him as condition precedent to recovery (Gen. 
St. 1930, § 4231). 

(For other cases, see Insurance, Dec. Dig. § 514.) 

3. INSURANCE. 

Insurer’s liability under automobile liability policy may not be defeated by 
cancellation or annulment of policy after liability has accrued (Gen. St. 1930, 
§ 4231). 

(For other cases, see Insurance, Dec. Dig. § 311[1].) 

4. INSURANCE. 


Before person injured in automobile accident obtains judgment in action 
against owner of automobile, claimant has only inchoate right against owner's 
insurer under automobile liability policy (Gen. St. 1930, § 4231). 


(For other cases, see Insurance, Dec. Dig. § 59114.) 
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7. INSURANCE. 

Insurer’s compromise and settlement of two of three claims arising out of 
automobile accident for different amounts within limited liability, under policy 
jeld not contrary to public policy as against third claimant who reduced claim 
to judgment (Gen. St. 1930 § 4231). 

(For other cases, see Insurance, Dec. Dig. § 514.) 


Appeal from Superior Court, Hartford County; John Rufus Booth, Judge. 

Action by Donald Bartlett, administrator, etc., against the Travelers’ Insur- 
ance Company, to recover under the terms of a liability insurance policy, tried 
to the court. From a judgment rendered for the plaintiff for $3,750, the plaintiff 
appeals. 

No error. 

Argued before Maltbie, C. J., and Haines, Hinman, Banks, and Avery, JJ. 

Cyril F. Gaffney and Donald Gaffney, both of New Britain, fog appellant. 

Warren Maxwell and A. E. Brosmith, both of Hartford, for appellee. 

HINMAN, Judge. 


The defendant insured the automobile liability of William Pankonin by a 
policy limiting its total liability on account of one accident to $10,000. On May 
31, 1931, Pankonin drove his automobile heedlessly and with reckless disregard 
for the rights of Thomas Botticelli, Joseph Buchieri, and Clifford Faulkner, his 
guests, as a result of which Botticelli was killed and the others seriously injured. 
Thereafter agents of the insurance company negotiated with Buchieri, Faulkner’s 
attorney, and the plaintiff as administrator of the estate of Botticelli in an effort 
to adjust their claims against Pankonin, and on July 2d settled with Buchieri for 
$1,000. Plaintiff was notified of this settlement. The plaintiff first demanded 
$6,500, the defendant offered $3,500, and the plaintiff. reduced his demand to 
$5,000. On July 30th the defendant refused to pay this amount, but renewed its 
offer of $3,500. On August 14th Faulkner brought suit against Pankonin and 
threatened to attach his property unless the defendant promised in writing to 
pay Faulkner any sum he might recover up to the limit of its available coverage, 
which at the time was 39,000. Defendant notified plaintiff of Faulkner’s suit 
and demand for indemnity, advised him that its offer of $3,500 could not be held 
open after August 17th in view thereof, and sought to prevail upon plaintiff to 
accept it, but he refused. On August 17th defendant issued its letter of indemnity 
to Faulkner agreeing to be responsible for final judgment obtained by him up 
to the sum of $9,000 subject to the terms and conditions of the policy. On Octo- 
ber 19th plaintiff offered to accept $3,500 in settlement of his claim, but defendant 
was unable to pay this sum at that time because of its letter of indemnity to 
Faulkner, but advised the plaintiff that it was attempting to settle with Faulkner 
ior $5,000, and that, if successful, it would then be able to pay plaintiff the $3,500 
On October 21st the defendant, being ignorant of the fact that plaintiff had 
retained counsel, and believing that he would accept the $3,500 in settlement of 
his claim, in view of his willingness on October 19th, agreed with counsel for 
Faulkner to settle the latter’s claim for $5,250, and on October 23d paid that 
amount. On October 22d plaintiff’s attorneys notified the chief adjuster of the 
defendant company of institution of a suit against Pankonin, and on January 
20, 1932, the superior court rendered judgment of $10,000 for the plaintiff in that 
action. Before hearing, the defendant tendered the plaintiff $3,750 and costs, 
but the tender was refused. Pankonin is financially unable to pay, any part of 
the judgment. 


The policy contained a provision (section 3a) that the company agrees “to 
serve the assured * * * by such investigation or by such negotiation or settle- 
ment of any resulting claims, as may be deemed expedient by the Company,” 
and is made subject to a condition (D) that “the Assured shall not voluntarily 
make any payment, assume any obligation or incur any expense other than for 
immediate surgical relief, except at his own cost.” It also provided in section 2 
that, if any judgment obtained by any person or his legal representatives against 
he assured for damages because of injuries within the terms of the policy “is 
not satisfied within thirty days after it is rendered, then such person or his legal 
representatives may proceed against the company to recover the amount of such 
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judgment either at law or in equity, but not exceeding the limit of this policy 
applicable thereto.” 

On February 17, 1932, the plaintiff instituted the present action, alleging that 
the sum of $3,750 is inadequate and unreasonable compensation to the estate of 
Potticelli, that the defendant by the payments to Buchieri and Faulkner pre- 
ferred them over the plaintiff, voluntarily made an inequitable distribution of 
the funds in its hands, and did not make the payments by reason of the liability 
imposed upon Pankonin by law for damages as provided in the policy. The 
trial court found the facts above set forth; also that the sums paid to Buchieri 
and Faulkner, respectively, while in full settlement of their respective claims 
ugainst Pankonin, were neither paid nor accepted as full compensation but as 
tair compromise settlements of the claims. 

The conclusions reached, and to which the assignments of error are 
addressed, are that the terms of the policy permitted the defendant to make 
such fair compromise settlements of claims against its assured as it deemed 
expedient, and that the settlements with Faulkner and Buchieri were such, and 
the defendant thus satisfied its liability to Pankonin under its policy to the 
extent of $6,250, and remained liable to him only to the extent of $3,750, the 
difference between those payments and its total liabiliy of $10,000; also that, 
under section 4231 of the General Statutes, recovery in this action is limited 
to the right of the assured against the defendant and therefore to the amount 
which Pankonin might have recovered from the defendant under the policy, 
which amount was $3,750, plus costs, and judgment was accordingly rendered 
for the plaintiff to recover that sum. 

The general proposition advanced by the appeal is that an insurer under a 
liability policy, the coverage of which is limited as to amount, may not settle less 
than all of multiple claims arising from an accident, or, if it does, and the amount 
limited by the policy proves insufficient to satisfy both the claims compromised 
and those not settled but, instead, reduced to judgment, it is liable upon such 
judgments without being entitled to take into account payments made in. satis- 
faction of the compromised claims. 

{1] Specifically, one of the contentions is that the policy here involved does 
not authorize the insurer to make and pay compromise settlements and have 
credit for the amount in diminution of its total liability. While the present policy 
provision (section 3a) regarding settlements is not as explicit as that involved 
in Century Indemnity Co. v. Kofsky, 115 Conn. 193, 196, 161 A. 101, and does not 
specifically state, as did the latter, that payments made in settlement shall be 
accounted in diminution of the company’s liability, it cannot fairly be construed 
otherwise than as authorizing negotiations for settlement and the compromise 
of such claims as the company, in good faith and in the exercise of fair and 
honest judgment, deems expedient. The right to deduct from the limited liability 
payments made for such settlements follows as a matter of reasonable and 
proper implication. 

[2-4] The appellant maintains, also, that under section 4231 of the General 
Statutes the insurer becomes absolutely liable to any such injured person as shall 
eventually pursue his claim to judgment, to the exclusion of, or at least prior to, 
claims which are amicably settled without being reduced to judgment. A claim- 
ant’s rights under the statute are obtained by subrogation to the assured, and 
equally with him subject to the provisions of the policy contract, including the 
privilege of settlement. The provision in section 4231 that the insurer “shall, 
whenever a loss shall occur * * * become absolutely liable” must be read with 
regard to the context, and this indicates that the company’s liability is made 
absolute only in the sense that payment for the loss shall not be dependent 
upon the satisfaction by the assured of a judgment against him as a condition 
precedent to recovery, as had been the case prior to the passage of this statute 
(Public Acts, 1919, c. 331). Shea v. United States Fidelity & Guaranty Co., 
‘98 Conn. 447, 120 A. 286. Also it may not be defeated by cancellation or annul- 
nent of the policy after the assured’s liability to the injured party has accrued. 
Guerin v. Indemnity Ins. Co., 107 Conn. 649, 651, 653, 142 A. 268. It does not 
give the injured party any greater rights than the assured has or deprive the 
insurer of any rights which it has against the assured. Up to the time when a 
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judgment is rendered for him in an action against the assured, a claimant has 
only an — right against the insurer, Georgen v. Manufacturers Casualty 
Co., 117 Conn. —, 166 A. 757. In the meantime the plaintiff in a pending action 
is in no different or better position than other injured parties who have not 
brought suit, and the right in the company to negotiate and make settlements 
with any claimant remains unimpaired. Settlement of claims, 
be regarded as cancellation or annulment of the policy 
but, rather, a performance of the policy agreement. 

[5-7] It is argued further that, even if settlement of part of multiple claims 
is permissible under the policy and the statute, such settlements constitute an 
inequitable preference and are contrary to public policy. The avoidance of liti- 
gation by compromise adjustments of controversies is always to be favored. 
“Courts exist to furnish remedies where they cannot be obtained by peaceable 
means. The policy of the law is rather to discourage, than to encourage, a 
resort to litigation.” Thomas’ Appeal, 85 Conn. 50, 54, 81 A. 972, 973. Especially 
in view of the present and increasing volume of litigated actions practical neces- 
sity requires that settlements be effected in all cases where permissible and 
which are fairly susceptible to disposal in that manner. Claims growing out of 
‘he operation of automobiles are particularly numerous, and, if all or any con- 
siderable percentage of them were litigated to judgment, the consequent conges- 
tion in courts would be pete able. It is a matter of common knowledge that 
the great majority of such claims are adjusted; settlement is the rule and contest 
the exception. 

The advantages of compromise to all parties concerned are manfiest. The 
injured party obtains acceptable compensation without the delay, expense, incon- 
venience, anxiety, and uncertainty of result attendant upon the pursuit of litiga- 
tion; the party primarily liable is relieved of like annoyances, and he or his 
insurer usually obtains the benefit of acceptance by the claimant of a less amount 
than would satisfy him but for the inducements attending a prompt and amicable 
compromise. A further important consideration in insured cases is the effect 
upon the personal liability of an assured above and beyond the amount, limited 
by the policy, to which the insurer undertakes to indemnify him or become 
liable by subrogation to the injured party. If all claims within the policy cover- 
age are not satisfied by payments within the policy limit, the assured, if finan- 
cially responsible, is required to make good the deficiency. Therefore if, as here, 
the terms of the policy forbid him to settle any claim, except at his own cost, 
and accord the insurer the exclusive right to adjust such claims, he may be 
materially prejudiced, through incurrence of liability beyond the policy limit, 
by failure of the insurer to exercise that right. The assured being prevented 
from entering upon it, if the insurer be also precluded or under no duty to do so, 
the tield of compromise settlement would be “left as a no man’s land.” Douglas 

United States F. & G. Co., 81 N. H. 371, 127 A. 708, 37 A. L. R. 1477. 

The duty incumbent upon the insurer in the premises, under such a policy, 
is recognized, in that it is generally held liable to the assured for fraud or 
bad faith in failing or refusing to compromise or settle claims within the policy 
limit. “Where the insured is clearly liable and the insurer refuses to make a 
settlement, thus protecting the insured from a possible judgment for damages 
in excess of the amount of the insurance, the refusal must be made in good 
iaith and upon reasonable grounds for the belief that the amount required to 
effect a settlement is excessive.’ Mendota Elec. Co. v. N. Y. Indem. Co., 169 
Minn. 377, 211 N. W. 317, 318; Wakefield vy. Globe Indem. Co., 246 Mich. 645, 
225 N. W. 643; Best Bldg. Co. v. Employers’ Liability Assur. Corp., 247 N. Y. 
451, 160 N. E. 911, 71 A. L. R. 1464; Hilker vy. Western Auto Ins. Co., 204 Wis. 
1, 231 N. W. 257, 235 N. W. 413; and other cases cited; 71 A. L. R. 1486 et seq. 
Some courts hold, further, that, where the policy forbids the assured from assum- 
ing any liability or settling any claim, and reserves to the insurer the right of 
settlement, the insurer becomes the agent of the assured for the purpose of 
handling such claims, and will be held to that degree of care and diligence which 
a person of ordinary care and prudence would exercise in the management of 
his own business, and if, in failing or refusing to compromise or settle a claim 
brought against the assured for an amount within the policy limit, it does not 


therefore, cannot 
, as the appellant claims, 
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meet this standard of care and diligence, it is liable, on the ground of negligence, 
to the assured for the excess of judgment over the policy limit. Attleboro Mig 
Co. v. Frankfort M. Acc. & P. G. Ins. Co. (C. C. A.) 240 F. 573; G. A. Stowers 
Furn. Co. v. American Indem. Co. (Tex. Com. App.) 15 S.W.(2d) 544; Douglas 
v. United States F. & G. Co., 81 N. H. 371, 127 A. 708, 37 A. L. R. 1477; 71 A. L. 
R. 1488. 

As multiple claim cases are frequent in all jurisdictions and the aggregate 
number cannot be other than very large, the absence of reported cases analogous 
to the one now under consideration must signify a generally satisfactory result 
from the practice of insurers to settle such claims so far as expedient. Also, 
although statutory regulation is the logical remedy for unjust or unsatisfactory 
conditions in such matters, as, for example, was chapter 331 of the Public Acts 
of 1919, now section 4231 of the General Statutes, the only legislation of which 
we are aware which touches the subject-matter of multiple claimants under 
limited liability policies is a New York statute (Highway Law, Consolidated 
Laws, c. 25, § 282-b), which in effect provides that the amount of the bond 
required to be filed by proprietors of motor vehicles for hire, “conditioned for 
the payment of any judgment for death or injury,” shall be apportioned ratably 
among creditors under judgments recovered upon claims arising out of the same 
accident. Bleimeyer v. Public Service Mut. Cas. Ins. Corporation, 250 N. Y. 
264, 165, N. E. 286. Against such advantages as the course thereby prescribed 
inay afford must be set the weighty considerations, above referred to, favoring 
amicable settlements without the necessity of reduction of all such claims to 
judgment. The fact that similar legislation has not been more extensively 
resorted to indicates that in the general run of cases no such injustice as between 
claimants has developed through’ exercise of the right of settlement as to out- 
weigh the obvious advantages. 

No doubt important safeguards in securing fair settlements, made with due 
regard to the conflicting interests of several claimants, consist in the interest 
f the insurer to minimize its own expenditures, and its duty to the insured 
which at least demands good faith and intelligent action. New Orleans & Car- 
rollton R. Co. v. Maryland Casualty Co., 114 La. 154, 38 So. 89,6 L. R. A. (N. S.) 
562, 567; note, 71 A. L. R. 1484 et seq. These restrictions, which are inherent in 
the situation, effectively militate against fraud, collusion, or similar evils 

It may be said, also, that the injured parties, as well as the insured, are 
entitled to the benefit of compliance with this duty of the insurer which clearly 
includes regard, not only to the individual claim under immediate negotiation, 
but also to other existing claims covered by the policy, and the total amount of 
payments involved, and its relation to the policy limit of the insurer's liability. 
The finding indicates due recognition of this consideration in the instant. cas 
Both of the other claimants were notified of the manifestly prudent settlement 
of the Buchieri case, and negotiations for settlement of their own claims were 
undertaken and continued. The plaintiff was informed of the Faulkner suit 
before the letter of indemnity was issued therein and given opportunity to accept 
the defendant's offer of $3,500. It was not until after the plaintiff had offered 
to accept this amount that the defendant made a settlement of the Faulkner 
claim for $5,250, which would allow payment to the plaintiff, without exceeding 
the policy limit, of the $3,500 which the defendant, not being then advised of 
the plaintiff's change of mind after consulting counsel, might fairly assume and 
in good faith believe he continued willing to accept. The plaintiff was promptly 
notified of the Faulkner settlement, and offered and afterward tendered the 
balance of the policy coverage, $3,750, plus costs. The circumstances go far to 
confirm the defendant’s assertion that “its effort toward an adjustment with the 
plaintiff was conducted with intelligence are care in its desire to benefit its 
assured by disposing of both Faulkner’s and plaintiff’s claims at a figure within 
the assured’s limit.” 

The subsidiary claims of the appellant are covered, so far as we deem neces- 
sary, by the foregoing discussion. 

The facts of this case do not appear to us to require or justify the adoption 
of a rule that in multiple claim cases an insurer may settle claims, although 
fairly, prudently, and in good faith and with due regard to other claims, only at 
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the risk of liability, above its policy limit, upon demands which it is not able to 
adjust. The necessary consequence of such a: holding would be to require the 
reduction of all claims to judgment and, probably, an apportionment of the 
insurance coverage. At any rate, such a drastic departure from prevailing 
policies and practices should be effected, if at all, after a much more compre- 
hensive view of all conflicting considerations involved and the light afforded by 
experience than is presented by this or any other isolated case. 

There is no error. 

In this opinion the other Judges concurred. 


ZUVICH v. BALLAY et al. No. 14388. 
Court of Appeal of Louisiana. Orleans. June 29, 1933. 
149 Southern Reporter 281. 
7. INSURANCE. 


Person injured because of negligent operation of automobile by one to whom 
insured owner loaned it held entitled to sue liability insurer directly, under 
omnibus clause extending protection of policy to any persons legally operating 
automobile with assured’s permission; operator being “assured” (Act No. 55 of 
1930, § 2). 

(For other cases, see Insurance, Dec. Dig. § 591%. 

8. INSURANCE. 

One given permission to use another’s automobile for his own purposes tem- 
porarily was using it with owner’s permission within automobile liability policy at 
time of striking pedestrian while driving other young men to railroad depot after 
taking girl home from dance, which was his primary purpose in borrowing car. 

(For other cases, see Insurance, Dec. Dig. § 435.) 

9. INSURANCE. 

Automobile liability policy, excepting liability while automobile was being 
used for other purposes than “pleasure and business,” afforded protection to any 
one lawfully using car with owner’s permission for either owner’s or borrower's 
business or pleasure. 

(For other cases, see Insurance, Dec. Dig. § 435.) 

Appeal from Twenty-Fifth Judicial District Court, Parish of Plaquemines; 
J. Claude Meraux, Judge. 

Action by George Zuvich against Joseph Ballay, the Metropolitan Casualty 
Insurance Company, and others. From a judgment for plaintiff against named 
detendants, plaintiff and such defendants appeal. 

Reversed, and suit dismissed as to defendant Ballay, judgment against defend- 
ant Insurance Company amended, and judgment affirmed in other respects. 

John C. Holingsworth, of New Orleans, for appellants. 

Prowell, McBride & Ray, of New Orleans and Welton P. Mouton, of 
Lafayette, for appellee. 

JANviER, Judge. 

Zuvich received injuries when he was struck by a Chevrolet automobile driver. 
at the time by Joseph Paul Hingle, Jr., a :ninor. 

The Chevrolet belonged to Lionel A. Ballay, also a minor, who had loaned 
it to Hingle. 

Just before the Chevrolet struck Zuvich, it had passed a stationary disabied 
Nash car, striking it a slight, glancing blow as it passed. 

The Nash belonged to Paul Ballieviero, and was in charge of his minor son, 
Norman Ballieviero. 

Metropolitan Casualty Insurance Company of New York had issued to young 
Ballay, the owner of the Chevrolet, a policy of insurance under which it had 
agreed to indemnify and hold him harmless against all claims resulting from the 
negligent operation of his said Chevrolet, and the policy contained a provision 
for what is termed “omnibus coverage,” under which the protection of the policy 
was made available “to any person * * * while * * * legally operating the 
said automobile * * * with the permission of the assured,” etc. The same 
company had also issued to Paul Ballieviero, owner of the Nash car, a similar 
policy of liability insurance. 
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Plaintiff Zuvich, seeks judgment against (1) Joseph Ballay, father oi Lionel 
A. Ballay, owner of the Chevrolet; (2) Metropolitan Casualty Insurance Com- 
pany as the insurer of Lionel A. Ballay, owner of the Chevrolet, and named as 
“assured” in one of the policies referred to; (3) Metropolitan Casualty Insur- 
ance Company as the insurer, under the omnibus clause, of Hingle, Jr., who is 
alleged to have been operating the Chevrolet with the permission of its owner: 
(4) Paul Ballieviero, father of the minor, Norman Ballieviero, who was in charge 
of the disabled Nash car, which said minor is alleged to have been at fault in 
several particulars; (5) Metropolitan Casualty Insurance Company, insurer in the 
policy of insurance issued to Paul Ballieviero. Neither Hingle, Jr., driver of the 
Chevrolet, nor his father, is made defendant. 

The facts of the accident are in dispute only in one or two particulars. 

Young Ballay and young Hingle were attending a dance near the town of 
Buras in this state. Hingle borrowed Ballay’s Chevrolet to take to her home 
young lady who was attending the dance with Hingle as his guest, or, as such a 
guest is now commonly known among young people, as his “date.” 

After taking the young lady home, Hingle returned to the scene of the 
dance, but, before entering, was informed that the train at Buras was about to 
depart, and that many of those at the dance would find it dificult to reach Buras 
in time to embark on the said train. He was prevailed upon to lend assistance, 
and seven young men, in addition to himself, thereupon crowded into and upon the 
Chevrolet and started for Buras. While on the way they noticed ahead of them 
a Nash automobile, which had backed out of a lane into the highway, and had 
then come to a stop at an angle partially blocking the highway. The front of the 
Nash was towards them, and its dim lights were turned on. As they approached 
the Nash, its bright lights were flashed on—though this is denied by Ballieviero 
and Hingle, driving the Chevrolet, somewhat blinded by the lights of the Nash, 
in attempting: to negotiate the narrow space between the edge of the roadway and 
the front of the Nash, struck the latter a slight, glancing blow, and a second o1 
so later ran into young Zuvich, who was walking in the roadway a few feet 
heyond the Nash. Young Zuvich received severe injuries and another boy, Albert 
Cosse, Jr., who was riding on the running board of the Chevrolet, was jolted 
from his position when that car struck Zuvich, and he also received serious 
injuries, which form the basis of another suit. 149 So. 285. 

In the district court there was judgment in favor of the plaintiff for $4,500 
against the defendants Joseph Ballay and the Metropolitan Casualty Insuranc 
Company of New York jointly and in solido. From that judgment the two defend- 
ants mentioned have appealed, and plaintiff has also appealed, contending that 
there should be judgment also against Paul Ballieviero. 

It is charged that young Ballieviero, in charge of the Nash, was negligent, 
in that he allowed it to stand at an angle across the greater portion of the road, 
contrary to law, and in that he permitted the bright headlights of the Nash to be 
flashed on just as the Chevrolet was about to pass it, with the result that th 
driver of the Chevrolet was blinded, and it is also said that he was at tault in 
that one of the lights of the Nash was improperly adjusted and was permitted to 
throw its beam into the air in violation of law and to thus add to the blinding 
effect to which we have already referred. 

It is also asserted that Lionel A. Ballay was at fault in that he permitted 
young Hingle to drive his car, knowing that at the time Hingle was “in a drunken 
condition.” 

[1] In the petition we find no detailed charge of negligence against young 
Hingle, who, as we have stated, was not sued, but who was operating the Chevro- 
let, except that we do find a charge that he was in a drunken condition, whicu, 
let us say in passing, was not in any way borne out by the evidence. But the 
evidence with regard to the actions of young Hingle greatly enlarges the pleadings 
in this regard, and we reach the conclusion that he was at fault, and that that 
fault was responsible for the accident. 

\s he approached the Nash, which was at a standstill, and which partially 
blocked the road, he knew, or should have known, that the passageway left for 
the Chevrolet which he was driving was so narrow that only skillful manipula- 
tion could negotiate that passage. 
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He also knew that the Chevrolet was occupied by eight persons, three in tie 
front seat, three in the rumble seat, and one on each running board. He thus 
should have known that his own movements would, in an emergency, be hampered 
by the crowding of his associates. 

He was at least 40 feet, according to his own statement, and from 200 to 400 
feet, according to other witnesses, from the Nash when the bright headlights o! 
the latter were flashed on, and in that distance he could have stopped or reduced 
tht speed of the Chevrolet to a minimum, if he was to any appreciable extent 
blinded by the glare of the headlights of the Nash. He was at fault in attempting, 
without a substantial reduction in his speed, to pass that car, and in dashing into 
the darkness beyond at a rate of speed in excess of that which would have per- 
mitted of the stopping of the Chevrolet in the event of the sudden disclosure, 
after passing the Nash, of some one or something in the road ahead. He was only 
a short distance from the building in which a dance had been in progress only 
a few moments earlier, and which dance he had himself attended. He knew that 
the road which he was traversing must be used by those persons at the dance 
who found it necessary to go to the railroad depot to take the train for their 
respective homes, and he also knew that the road at that point was not bordered 
by sidewalks, and that persons walking on it could not escape, especially at night, 
since there was no shoulder or other safety zone in which, in an emergency, they 
might seek refuge. Young Hingle, then, was at fault. 

[2] Nor was Zuvich himself at fault. The record shows that he and several 
other boys were walking on the highway, which was customarily used by pedes- 
‘trians, when suddenly the Chevrolet dashed by the Nash and bore down upon 
them. There was no place to which they could flee for certain safety. Som 
jumped into a drainage ditch bordering the road. Zuvich ran the other way, but 
could not escape, and was struck. He did not himself create the emergency. That 
he might have escaped had he run the other way is of no moment. He did what 
seemed to him best, and what he did was not manifestly negligent. 

[3] We next consider the charges of negligence against Ballieviero, who was 
in charge of the Nash, and who had permitted it to stop at an angle partially 
across the road, and who, it is charged, either flashed on his bright headlights, o1 
permitted them to be flashed on, and thus to some extent interfered with the view 
of young Hingle. 

Conceding that all that is said about his conduct is true, it is very evident, 
from the evidence, that the acts of negligence on his part, if they were acts oi 
negligence, had no causal connection with the ultimate result. Conceding that the 
Nash partially obstructed the highway, and that, in this regard, young Ballieviero 
had violated section 26 of the State Highway Act (No. 296 of 1928), it is evi- 
dent from the testimony of young Hingle and of those with him that they saw 
the position of the Nash and realized, when they were still some distance away, 
that only a very small passageway was left. 

Therefore the negligence of Ballieviero in thus permitting his car to remain 
in that position became passive, when, as a result of the engine trouble, he could 
no longer move it, and that negligence cannot be said to have contributed to the 
final result. 

[4] The same may be said of Ballieviero’s action in flashing on his bright 
lights. He denies that they were on, but we conclude from the record that either 
he, or the passenger in his car, did turn them on when the Chevrolet was ap- 
proaching, and when it was yet somewhere between 40 and 200 feet away. Had 
the bright headlights been on all the time, there would certainly have been ne 
fault in Ballieviero if those lights conformed to law, and whether they did con- 
iorm to law we shall later discuss. Therefore we cannot see that the fact that 
they were turned on suddenly had any causal connection with the accident, since, 
atter they were turned on, there remained ample time and ample distance for the 
driver of the on-coming car to have appreciated the danger and to have stopped 
or reduced his speed. lf they had been turned on so unexpectedly and at so late 
a moment as to cause confusion to an approaching motorist when it was too late 
for him to stop, then the act of turning on the lights might be said to have had 
causal connection with a resulting accident, but such was not the case here. If 
the Nash had been parked in its proper position on the road, with its bright head- 
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lights burning and conformable to law, and if the Chevrolet had dashed past tha: 
car and its driver had not been able to see beyond the lights of the Nash, and 
had struck something or some one in the road beyond, then it is evident that the 
entire blame for such an accident would have been placed upon the shoulders of 
the driver of the Chevrolet. We are unable to distinguish such a case from the 
actual facts in this case, because here, as we have said, the driver of the Chevro- 
let fully realized the presence of the Nash, and had ample opportunity, after its 
lights were flashed on, to stop and make certain that it was safe to proceed. 

[5] We cannot conclude from the evidence that there was any substantial de- 
fect in the headlights of the Nash car. In the record there is, so far as we can 
find, only one statement in regard to that defect, and that is made by young Bal- 
lieviero himself. He says, with reference to the lights, “There was one showing 
a little bit up in the air.” Surely that evidence is not sufficient proof of such al- 
leged defect to warrant a finding that that condition had anything to do with the 
accident. 

We conclude, from an examination of the entire record, that the presence of 
the Nash and the condition of the headlights had no causal connection with the 
accident, and that the proximate cause thereof was the negligence of young Hingle, 
who, in driving the Chevrolet, misjudged the space through which he intended to 
pass and who drove into the darkness beyond the headlights of the Nash without 
making certain that it was safe for him to do so. 

[6] We find that there was no negligence in young Ballay in permitting Hingle 
to use the Chevrolet. It is shown that Hingle knew how to operate the car, and 
had borrowed it on several occasions. He was not under the influence of liquor, 
and there was nothing about his condition to indicate to Ballay that it would be 
dangerous to permit him to use it. 

[7] Since the accident resulted solely from the negligence of young Hingle, 
and since neither he nor his father is made defendant, there is presented a very 
interesting legal question: 

“Does the omnibus clause in the policy of Ballay give to Zuvich, the injured 
person, the right to maintain an action directly against the insurance company?” 

It must be remembered that Ballay is the owner of the Chevrolet, and that the 
policy of insurance was issued to him. He, as we have found, was in no way at 
fault. Yet it is sought to hold his insurer liable because of the negligence of the 
friend to whom he loaned the car. The policy unquestionably gives to that friend 
the same protection which it would have afforded Balley had he been at fault. 
Therefore although he (Hingle) may have known nothing about the existence of 
the policy, nevertheless he was protected by it, and, had he been sued, could have 
called upon the insurance company to defend the suit and to pay such judgment as 
might have been rendered. He therefore was an “assured” as fully as though he 
himself had caused the policy to be written and had caused his own name to be 
inserted as “assured.” If, then, Hingle was the assured and he (Hingle) was at 
fault, then, under Act No. 55 of 1930, the injured party, Zuvich, is within his rights 
in asserting his cause of action against the insurance company, because, in that 
act, it is provided that: “The injured person * * * shall have a right of direct 
action against the insurer company * * * and said action may be brought either 
against the insurer company alone or against both the assured and the insurer 
company, jointly and in solido.” (Section 2.) 

[8] Counsel for the insurance company contends that the omnibus clause of 
the policy has no application here because Hingle, at the time of the accident, was 
not, in‘truth, using the car with the permission of the owner. This contention re- 
sults from the fact that, when Hingle borrowed the car, his primary purpose was 
to return to her home his friend or “date.” But the evidence on that point leaves 
no doubt that Ballay had no intention of limiting Hingle’s use of the car to that 
one mission and that he gave Hingle full permission to use it for such purposes as 
might suit his (Hingle’s) convenience, requiring only that the car be brought back 
in sufficient time to permit Ballay to take his own “date” home. 

[9] Counsel also maintains that the omnibus clause cannot be interpreted so 
broadly as to afford protection to a borrower if the borrower is using the car en- 
tirely for his own purposes and, as supporting this view, he calls to our attention 
other provisions of the policy, which, he says, limit such coverage to cases in which 
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the borrower is using the car for the business or pleasure of the owner. Those 
provisions read as follows: “This policy does not cover the liability of the assured 
* * * while any of the insured’s automobiles are being used for other purposes than 
specified in the schedule of statements of this policy.” ; 

In the schedule of statements referred to, it is warranted that the automobile 
in question is to be used only for “pleasure and business.” ‘ se 

The argument loses its weight when an examination is made of the provision 
referred to, and it is discovered that the use of the car in question is limited not to 
the business or pleasure of the owner, but to business or pleasure generally. There- 
fore a reading of this clause together with the omnibus clause leads to only one 
possible conclusion, and that is that the policy affords protection to any one who is 
lawfully and with the permission of the owner using the car, whether such use be 
for the business or pleasure of the owner, or for the business or pleasure of the 
borrower. 

{10] Counsel for defendants contends that there was reversible error in the 
action of the district judge in permitting counsel for plaintiff to place upon the 
witness stand, as under cross-examination, young Ballay and young Ballieviero. 
When these two young men were called as witnesses, counsel for defendants ob- 
jected to their being placed on the stand as opposing parties under Act No. 126 of 
1908. His objections were overruled, the district judge being of the opinion that 
the two young men are really the parties defendant in the case, and that it is only 
hecause they are minors that their fathers were necessarily made defendants under 
that provision of article 2318 of our Civil Code, which makes a father liable for the 
damage caused by the torts of his minor child residing with him. 

\fter the two young men were examined under the act of 1908, counsel for de- 
fendants then himself attempted to cross-examine them, but the district judge re- 
fused to permit cross-examination on the ground that they had been placed on the 
witness stand under the act referred to, and that, if counsel for defendant wished 
to examine them further, he must place them on the witness stand as his witnesses. 

\Ve find it unnecessary to discuss the question of whether or not, in such situ- 
ation, minors whose faults form the basis of such an action as this and whose 
fathers are made defendants may be placed on the witness stand under cross-ex- 
amination because a careful reading of the testimony given by the two young men 
convinces us that the evidence was of no great importance one way or the other, 
and that, even without that evidence, the conclusions to which we have come would 
have heen amply justified by the other evidence in the record. 

[11] The testimony given by the medical men with reference to the injuries of 
Zuvich convinces us that the amount awarded below is excessive. He was injured 
on May 10th and remained under treatment until June 9th. His injuries were 
described as a “general contusion of the back, head—lacerated wound of the head— 
multiple lacerations over body and leg.” He visited his doctor after June 9th only 
once, on December 7th. \Vhile there is some evidence to the effect that the injuries 
ire permanent and that he will not be able to do manual labor, we believe that 
the evidence to the contrary preponderates. We also feel that the claim that there 
has heen a separation of the sacrum and the ilium has not heen substantiated; 
$3,000 is sufficient to compensate plaintiff for these injuries. 

It is therefore ordered, adjudged, and decreed that the judgment appealed 
from, in so far as it runs against Joseph Ballay, be and it is annulled, avoided, and 
reversed, and that plaintiff’s suit against the said Joseph Ballay be and it is dis- 
missed, and that the judgment against the Metropolitan Casualty Insurance Com- 
pany of New York be amended by reducing the amount thereof to $3,000, with legal 
‘nterest from judicial demand; and that in all other respects the judgment 
appealed from be and it is affirmed. 


NAKONIECZNY v. COMMONWEALTH CASUALTY CO. No. 445. 
Supreme Court of New Jersey. June 30, 1933. 
167 Atlantic Reporter 213. 
INSURANCE. . 
Under insurance policy protecting automobile owner against liability arising 
out of automobile accident, insured against whom final judgment was recovered on 
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claim covered by policy, and before payment of judgment, held entitled to sue in- 
surer under policy (Comp. St. Supp. §§ 135—119 to 135—128). 
(For other places, see Insurance, Dec. Dig. § 514.) 
Syllabus by the Court. 

The defendant company issued an automobile insurance policy to the plaintiff, 
The contract contained these provisions: (1) “To pay all sums which the assured 
shall become liable to pay” as a result of the ownership and use of the automobile; 
(2) that “the liability of the company under this policy shall be absolute whenever 
loss or damage covered by the policy occurs”; (3) that “the satisfaction by the 
insured of a final judgment for such loss or damage shall not be a condition pre- 
cedent to the right or duty of the company to make payment on account of such 
loss or damage”; (4) that “upon the recovery of a final judgment against the in- 
sured for any such loss or damage the judgment creditor shall be entitled to have 
the insurance provided by this endorsement (policy) applied to the satisfaction of 
the judgment.” In a suit by the insured, against whom a judgment had been ob- 
tained for damages resulting from the operation of the automobile covered by the 
policy, held, that the contract afforded protection against liability, and entitled the 
assured to sue the insurer after a final judgment had been recovered against him on 
a claim covered by the policy, and such right to sue and recover is not precluded 
by the fact that the assured had not paid the judgment. 

Appeal from District Court of Passaic. 

Action by Andrew Nakonieczny against the Commonwealth Casualty Com- 
pany, now known as the Independent Indemnity Company. From a judgment in 
favor of the plaintiff, the defendant appeals. 

Affirmed. 

Argued January term, 1933, before Brogan, C. J., and Trenchard and Case, JJ. 

Holmwood & Creighton, of Newark (William E. Holmwood and Frank J. 
Brunetto, Jr., both of Newark, of counsel), for appellant. 

Feder & Rinzler, of Passaic, for appellee. 

TRENCHARD, Justice. 

The defendant company issued an automobile policy of insurance to the plain- 
tiff, the terms of which, as amplified by an endorsement attached to and made a 
part thereof (in conformity with the New Jersey Financial Responsibility Act, P. 
L. 1929, c. 116 [Comp. St. Supp. §§ 135—119 to 135—128]), we shall hereinafter 
state. Within the term of the policy, a collision occurred by reason of the owner- 
ship and use of the automobile described in the policy, and as a result thereof a 
suit was brought by the owner of the other automobile, which was involved in that 
collision, against the assured (the plaintiff in the present action), to recover for 
damages to his automobile and for personal injuries sustained in the collision, and 
that suit resulted in a judgment being entered in his favor against the assured 
The summons and state of demand which were served in that action upon the as- 
sured were immediately forwarded to the defendant company in strict compliance 
with the policy, but the defendant returned them to the assured, refusing to in- 
vestigate the collision, or the claim for damages, and refusing to defend the action 

The result of that suit was, as already indicated, that a judgment was entered 
in favor of the plaintiff therein against the assured (plaintiff in the case at bar). 

Plaintiff thereupon brought this action, on the policy, against the defendant to 
recover the amount of such judgment. 

The policy (with its indorsement) was received in evidence, and the facts, as 
above recited, were stipulated at the trial of this action by counsel for the parties 

At the trial the defendant made a motion for a nonsuit on the sole ground that 
“it has not been shown that judgment has been paid by the plaintiff in this case.” 
Also a motion was made for a direction of a verdict for the defendant upon sub- 
stantially the same gorund. While the denial of both of these motions is made of 
the basis of the defendant’s appeal, it will be necessary to consider only the ques- 
tion raised on the motion to nonsuit, because that is the only question argued; the 
defendant expressly declining to argue any other question. 


We think that the trial court did not err in denying the motion for a nonsuit. 


As already indicated, the sole contention made below and here by the defend- 
ant was and is that, before the plaintiff was entitled to maintain this action, he 
was obliged to pay the amount of the judgment recovered against him the sole 
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basis for such contention being that the policy was a contract of indemnity rather 
than a contract for protection against liability. 

But an examination of the policy shows that the contract is one to pay liabil- 
ities. The policy (as amplified by the endorsement) contains the following con- 
trolling provisions: 

“Legal Liability for Bodily Injuries or Death 

“(1) To pay all sums which the Assured shall become liable to pay as damages 
imposed by law for bodily injuries (including death at any time resulting there- 
from) caused as the result of the ownership, maintenance or use of any automo- 
bile described in said Declarations, but not exceeding the limits of insurance 
expressed in paragraph 9 of the Declarations ; 

“Legal Liability for Damage to Property of Others 

“(2) To pay all sums which the assured shall become liable to pay for damages 
imposed by law on account of damage to or destruction of property of any descrip- 
tion (including loss of use thereof and damage or destruction by fire) caused by 
the ownership, maintenance or use of any automobile described in said Declara- 
tions but not exceeding the limit of insurance expressed in paragraph 10 of the 
Declarations ; 

“Defense of Claims and Suits 

“(3) To investigate any claim for such damages and to negotiate settlement 
thereof as may be deemed expedient by the Company; to defend such suits for 
such damages, even if groundless, in the name and on behalf of the Assured, 
unless and until the Company shall elect to effect settlement thereof; 

‘Taxed Costs and Interest 

“(4) To pay (a) all costs taxed against the Assured in any legal proceeding 
defended by the Company according to the foregoing paragraph, and interest 
accruing upon that part of any judgment rendered in connection therewith which 
is not in excess of the policy limits, (b) such premium charges on attachment 
or appeal bonds required in such legal proceedings, and (c) all expenses incurred 
by the Company for investigation, negotiation and defense.” 

The New Jersey Financial Responsibility Act indorsement, which is attached 
to and made part of the policy, contains this provision: 

(a) The liability of the Company under this policy shall become absolute 
whenever loss or damage covered by the policy occurs and the satisfaction by 
the insured of a final judgment for such loss or damage shall not be a condition 
precedent to the right or duty of the Company to make payment on account of 
such loss or damage. Upon the recovery of a final judgment against the insured 
for any such loss or damage the judgment creditor shall be entitled to have the 


insur ince provided by this endorsement applied to the satisfaction of the judg- 
ment. 


We observe that the word “indemnity” or the phrase “to indemnify” nowhere 
appears either in the policy in the main, or in the indorsement. The obligation of 
the defendant, as controlled by the policy, is absolute—the contract is a contract 
affording protection against liability and not merely of indemnity. It is a con- 
tract “to pay all sums which the assured shall become liable to pay’—not to 
indemnify the assured against loss, but “to pay all sums which the assured shall 
hecome liable to pay.” 

The cases recognize the distinction between a contract affording protection 
against liability and a contract of indemnity. Under a contract of indemnity, 
it is necessary that the insured show that he has suffered damage or loss, as by 
actually paying the judgment fixing his liability, in order that he may have 
recourse to such policy. But, where the policy is a contract for protection against 
liability, the insured may turn to it for relief as soon as his liability has become 

egally fixed and established, although he has not suffered actual loss, as by being 
required to discharge such liability. - 


Thus in North vy. Joseph W. North & Son, Inc., 93 N. J. Law, 438, 108 
’44, 245, it was said: “The cases therefore generally recognize a clear inate 
between contracts to indemnify against ‘liability’ and contracts to indemnify (as 
it is sometimes expressed) against the result of liability; that is, against ‘loss.’ 
In the former, the contract is a contract to pay should the liability arise and the 
right of action springs into existence with the liability and the failure to forthwith 
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discharge it; in the latter, actual loss or damage is a prerequisite’—citing cases, 

Defendant conceded at the trial that it has not paid the judgment recovered 
against the assured and that it still is a lien of record. 

In Kingan & Co. v. Maryland Casualty Co. (1917) 65 Ind. App. 301, 115 
N. E. 348, 352, it was said: “Indemnity policies are, as a general rule, by virtue 
of their provisions and the nature of the insurer’s undertaking grouped by the 
courts into two classes: First, those indemnifying against loss or damage; and, 
second, those affording protection against liability. Under a policy of the first 
class, it is necessary that the insured show that he has suffered damage or loss as 
by actually paying the judgment fixing his liability in order that he may have 
recourse to such policy. Where a policy belongs to the second class, the insured 
may turn to it for relief as soon as his liability has become legally fixed and estab- 
lished, although he has not suffered actual loss, as by being required to discharge 
such liability.” 

In American Employers’ Liability Ins. Co. v. Fordyce (1896) 62 Ark. 562, 
36 S. W. 1051, 54 Am. St. Rep. 305, there was considered a policy whereby the 
insurer agreed to “pay to the insured * * * all damages with which the insured 
may be legally charged, or * * * required to pay * * * for or by reason of any 
liability on account of injuries * * * for which the insured may be legally liable,” 
and it was held to be a contract to pay liabilities. The court in that case said: 
“This is not simply a contract of indemnity. It is more; it is also a contract 
to pay liabilities. The difference between a contract of indemnity and one to pay 
legal liabilities is that upon the former an action cannot be brought, and a recovery 
had, until the liability is discharged; whereas upon the latter the cause of action 
is complete when the liability attaches.” 

To the same effect is Anoka Lumber Co. v. Fidelity & C. Co. (1895) 63 Minn. 
286, 65 N. W. 353, 355, 30 L. R. A. 689, where the contract insured against “all 
liabilities”; and Klotzbach v. Bull Dog Auto F. Ins. Ass’n (Mo. App.) 267 S. W. 
39, and Fritchie y. Miller’s Pennsylvania Extract Co. (1900) 197 Pa. 401, 47 A. 
351, where the contract was “to pay all final judgments rendered against 
[insured ].” 

In Capelle v. United States Fidelity & G. Co. (1922) 80 N. H. 481, 120 A. 
556, 557, a policy agreeing “to indemnify from liability imposed by law,” and con- 
taining a clause that “no action by the assured shall lie against the company until 
the amount of damages * * * is determined by final judgment,” was held to be 
one of insurance against liability, and not against indemnity merely. 

Other cases to the same effect are Fenton v. Fidelity & C. Co. (1899) 36 Or. 
283, 56 P. 1096, 48 L. R. A. 770, and Pickett v. Fidelity & C. Co. (1901) 60 S. C. 
477, 38 S. E. 160, 164, 629, where the contract indemnified “against liability for 
damages”; and Hoven y. Employer’s Liability Assur. Corp. (1896) 93 Wis. 201, 
67 N. W. 46, 47, 32 L. R. A. 388, where the agreement was to pay “to the employer 
* * * all sums for which it shall become liable to its employees.” 


The rule is stated in 5 Couch, Cyclopedia of Insurance Law, § 1175a, p. 4177, 
as follows: “The same distinction made in many other contracts of guaranty or 
liability insurance has been held to apply to policies protecting owners of automo- 
biles against liability for injuries to third persons, namely, that if the intention 
of the parties to the contract is to protect the insured from liability for damages, 
or to protect persons injured by the insured automobile or automobiles as a result 
of the operation of the same, as specified in the contract, when such liability shall 
accrue and be imposed by law, the contract is one against liability; whereas, it 
it is only intended to indemnify against loss sustained by actually having been 
obliged to pay a judgment, it is a contract of indemnity only.” 


The contract in the present case, as we have pointed out, contained these 
provisions: (1) “To pay all sums which the assured shall become liable to pay” 
as a result of the ownership and use of the automobile; (2) that “the liability 
of the company under the policy shall be absolute whenever loss or damage cov- 
ered by the policy occurs”; (3) that “the satisfaction by the insured of a final 
judgment for such loss or damage shall not be a condition precedent to the right 
or duty of the company to make payment on account of such loss or damage ; 
(4) that “upon the recovery of a final judgment against the insured for any such 
loss or damage the judgment creditor shall be entitled to have the insurance 
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provided by this endorsement (policy) applied to the satisfaction of the judg- 
ment.” It is therefore apparent that the contract afforded protection against 
liability and entitled the’ assured to sue the insurer after a final judgment had 
been recovered against him on a claim covered by the policy, and such right to 
sue and recover is not precluded by the fact that the assured had not paid the 
judgment. 

None of the cases cited by the defendant are to the contrary. In United 
States Fidelity & Guaranty Co. v. Williams, 148 Md. 289, 129 A. 660, 661, the 
policy limited its liability in the following language: “Against loss and/or 
expense.” In West v. MacMillan (Automobile Underwriters of America et al., 
Garnishees), 301 Pa. 344, 152 A. 104, the distinction which we have pointed out 
between a contract of insurance against liability and one of indemnity is recog- 
nized. In Horn vy. Commonwealth Casualty Co., 105 N. J. Law, 616, 147 A. 483, 
the action was by the injured party, and not by the assured, and was brought by 
authority of chapter 153 of the Laws of 1924 (Comp. St. Supp. § 99—0e), and 
has no application here. In Campbell v. Supreme Conclave Heptasophs, 66 N. J. 
Law, 274, 49 A. 550, 54 L. R. A. 576, the action was upon a certificate of member- 
ship, in the nature of a life insurance policy, and involved the liability of the 
society for the death of the assured as a result of suicide, and does not involve 
the question under consideration in the case at bar. In Wicker v. Hoppock, 73 
U. S. (6 Wall.) 94, 18 L. Ed. 752, the distinction which we have pointed out is 
expressly recognized. 

It seems clear, therefore, that there was no error in the denial of the motion 
for a nonsuit. 

The judgment will be affirmed, with costs. 


ARLOTTE et al. v. NATIONAL LIBERTY INS. CO. 
Supreme Court of Pennsylvania. May 26, 1933. 
167 Atlantic Reporter 295. 
2. INSURANCE. 

Insurer cannot take advantage of insured’s failure to perform condition 
precedent in policy, where insurer itself is cause of failure to perform condition. 

(For other cases, see Insurance, Dec. Dig. § 558[1].) 

3. INSURANCE. 

Insureds’ failure to furnish proof of loss, or institute suit within time 
required in policy. covering damages to store from falling aircraft and from 
trucks, did not preclude recovery for damages by trucks, where insurer’s agent 
after accident represented that policy did not cover damage by trucks and insured 
did not discover misrepresentation until finding their lost policy. 

(For other cases, see Insurance, Dec. Dig. §§ 559[1], 623[4].) 

4, INSURANCE. _— . 

Insurer held bound by agent’s representation that damages to building by 
truck were not covered by lost policy, precluding insurer from setting up as a 
defense insured’s failure to furnish proof of loss or institute proceedings unti! 
a year after loss. 

(For other cases, see Insurance, Dec. Dig. §§ 556[1], 623[4].) 

3. INSURANCE. 

Soda fountain in confectionery store he/d not “permanent fixture” contained 
building or connected therewith and appertaining to service of building and 
used in maintenance thereof, within terms of policy covering damages to building 
trom falling aircraft and from automobiles and trucks. 

(For other cases, see Insurance, Dec. Dig. § 163[3].) 


_ Appeal No. 45, March term, 1933, from judgment of Court of Common Pleas, 
Cambria County; Charles C. Greer, Judge. 


\ction by Michael Arlotte and another against the National Liberty Insur- 
ance Company for loss under a policy of insurance. Verdict and judgment for 
plaintiffs for $2,763.97, and defendant appeals. 

Modified by deducting from judgment $1,200 with interest from date of loss 
to date of verdict, and, as so modified, affirmed. 
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Argued before Frazer, C. J., and Simpson, Kephart, Schaffer, Maxey, Drew, 
and Linn JJ. 

Arthur A. Nelson and Philip N. Shettig, both of Ebensburg, for appellant. 

Frank P. Barnhart and Samuel Di Francesco, both of Johnstown, for appellees. 

Drew, Justice. 

Plaintiffs were the owners of a building used by them as a_ confectionery 
store and dwelling, situated in the city of Johnstown. On July 24, 1929, 
defendant, by its agent at that place, J. H. Stockton, insured this building and 
its contents for a period of three years against loss caused by falling aircraft 
and also, by a rider attached to the policy, against loss caused by automobiles, 
motorcycles, or trucks. On August 13, 1930, a truck crashed into the building. 
The collision and a fire caused by the explosion of the gasoline tank of the 
truck resulted in extensive damage to the building and its contents. To recover 
the loss thus suffered, plaintiffs began this action. There was a verdict for 
plaintiffs, and, from the judgment entered thereon, defendant appealed, assign- 
ing as error certain protions of the charge, and the refusal of its motions for 
a new trial and for judgment n. o. v. 


According to plaintiffs witnesses, about a week after the accident plaintifts 
orally notified Stockton of the loss and of their inability to find the policy, 
which they thought had been destroyed in the fire which followed the collision. 
Stockton thereupon told them that the policy covered loss by falling aircraft 
only, and did not cover damage caused by the collision of a truck with the 
building. Because of this statement, which they believed to be true, plaintiffs 
took no further steps at the time to prove their loss. On August 18, 1931, they 
found the policy in their safety deposit box, and only then discovered that ii 
did cover the loss which had occurred. They informed Stockton at once, and 
on September 8, 1931, furnished proofs of loss to him and defendant company. 
Defendant refused to pay, and plaintiffs thereupon commenced this action. 

The policy provided that the insured should “give immediate notice in writ- 
ing, to this company, of any loss or damage,’ and should “within sixty days 
after damage * * * render to this company a proof of loss, signed and sworn 
to by the insured,” and also that no suit or action on the policy should he main- 
tainable “unless all the requirements of this policy shall have been complied 
with, nor unless commenced within twelve months next after the loss.” Defend- 
ant contends that the failure of plaintiff to comply with these conditions requires 
that judgment n. o. v. be entered in its favor. 

[1, 2] It is a well-settled rule of law that a party to a contract cannot 
escape liability under his obligation on the ground that the other party has 
failed to perform a condition precedent to the establishment of such liability or 
to the maintenance of an action upon the contract, where he himself has 
caused that failure. As stated in Williston, Contracts, § 677, “It is a principle 
of fundamental justice that if a promissor is himself the cause of the failure of 
performance either of an obligation due him or of a condition upon which his 
own liability depends, he cannot take advantage of the failure.” Thus an 
insurer will not be permitted to take advantage of the failure of the insured 
to perform a condition precedent contained in the policy, where the insurer itseif 
is the ‘cause of the failure to perform the condition. Our decisions have recog- 
nized and followed this principle. In Fedas v. Ins. Co., 300 Pa. 555, 151 A. 
285, 286, the insurer, through its adjuster, stated to the insured that it would not 
pay the loss hecause, it claimed, the insured was criminally responsible for the 
fire. It was held that this act of the insurer precluded it from objecting to 
the failure of the insured to file proofs of loss within the time limited by the 
contract. Mr. Justice Kephart, speaking for the court, said: “The utmost fair 
dealing should characterize the transactions between an insurance company and 
the insured. If the insurer, having knowledge of a loss, by any act throws the 
insured off his guard as to the necessity of performing some duty enjoined by 
the policy, the insurer should not be permitted to take advantage of the failure 
to act.” Again, in Gough v. Halperin, 306 Pa. 230, 159 A. 447, 448, the auto- 
mobile liability policy involved required that the insured promptly give written 
notice of loss to the company or one of its authorized agents. The evidence 
for plaintiff was that the insured gave oral notice to the agent who countersigned 
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and issued the policy, and that the agent told the insured, “That’s all, you 
notified the company; you don’t have to worry anything about it; we will take 
care of it.” In affirming the judgment for plaintiff, we stated, through Mr. 
justice Walling, “The company cannot take advantage of the insured’s inac- 
tivity caused directly by the assurance of its own authorized agent.” See, also, 
Jenkins v. Ins. Co., 282 Pa. 380, 384, 127 A. 836; Philadelphia Auto Finance Co. 
v. Ins. Co., 102 Pa. Super. Ct. 1, 5, 156 A. 625. 


[3] Turning now to the facts of the instant case, we find a situation which 
clearly demands an application of this doctrine. It was established by clear 
and satisfactory evidence that Stockton told plaintiffs that their policy did not 
cover damage caused by trucks, but only such as might be caused by falling 
aircraft. This statement was one of fact, not merely one of opinion. Plaintiffs 
relied upon it, and their reliance cannot justly be said to have been unreasonable. 
Since they were unable to find their policy, plaintiffs, Italians who cannot read 
English, naturally accepted the statement of the agent with whom they had deait 
as to the loss covered. The matter was one which under the circumstances 
rested peculiarly within Stockton’s knowledge, and they reasonably relied upor 
his positive statement as to the fact. Had it not been for Stockton’s misrepre- 
sentation of the terms of the policy, all the conditions precedent to the main- 
tenance of this action doubtless would have been performed by plaintiffs. Upon 
the principle above stated, defendant is precluded from taking advantage of 
the nonperformance of these conditions, if it is properly to be held responsible 
for Stockton’s misrepresentation. 


|4] Defendant, however, argues that it should not be held responsible for 
Stockton’s misrepresentation, on the ground that he had no authority to make 
such a statement. We think this argument takes much too narrow a view of 
the responsibility of an insurance company for the acts of a local agent such as 
was Stockton. Plaintiffs dealt solely with him in taking out their policy, and it 
Was quite reasonable for them to accept as true his statement as to what was 
covered by its terms. Stockton was defendant’s only agent in the community. 
He had full power to issue and countersign policies and to collect premiums. 
As was said in Pheenix Ins. Co. vy. Spiers, 87 Ky. 285, 8 S. W. 453, 458, a local agent 
“usually represents a company remotely located. Its patrons in his vicinity 
naturally look to him for direction generally as to the insurance obtained through 
him. He is generally regarded as having full power in reference to it. Being 
usually the only man upon the ground having anything to do with it, the persons 
insured in his company, with few, if any, exceptions, would, in the absence of 
notice that his powers were limited, regard his statement as to any matter 
relative to such insurance as authoritative, and any notice to him as to it as 
sufficient. They rarely know anything of the company, or of its officers, who 
issue the policies, and look to the agent through whom they have obtained the 
insurance as the complete representative of the company in everything con- 
nected with that insurance. If they did not consider that they were authorized 
to do so, it would undoubtedly create distrust and cripple the business.” The 
above expression was quoted and approved by us in Isaac vy. Ins. Co., 308 Pa. 
439, 162 A. 300, 301, where we pointed out that an agent with authority to coun- 
tersign policies, such as Stockton, “may waive provisions such as those requiring 
permits for ‘other insurance’ (Davis v. Home Ins. Co., 74 Pa. Super. Ct. 92, Russell 
v. Farmers’ Mut. Fire Ins. Co., 272 Pa. 1, 115 A. 835); ‘sole and unconditional 
ownership’ (Jabs v. Lancaster County Mut. Fire Ins. Co., 101 Pa. Super. Ct. 
498; Caldwell v. Fire Ass’n of Phila. 177 Pa. 492, 35 A. 612; Damms v. Hum- 
boldt Fire Ins. Co., 226 Pa. 358, 75 A. 607, 18 Ann. Cas. 685; Clymer Opera Co. 
v. Flood City Mut. Fire Ins. Co., 238 Pa. 137, 85 A. 1111); ‘written endorsement 
of assignment’ (Spry v. Farmers’ Mut. Ins. Co. of Pa., 101 Pa. Super. Ct. 49); 
‘written notice of loss’ (Gough v. Halperin, 306 Pa. 230, 159 A. 447); ‘endorse- 
ment of a transfer of decedent’s ownership to another’ (Thomas vy. Employers’ 
Liability Assurance Corp., 284 Pa. 129, 130 A. 322; Kocher v. Kocher, 300 Pa. 
206, 150 A. 468); ‘additional insurance permits’ (Evans vy. Metropolitan Life Ins. 
Co., 294 Pa. 406, 144 A. 204; Mentz v. Lancaster Fire Ins. Co., 79 Pa. 475).” So 


nere there can be no doubt of Stockton’s agency or that plaintiffs reasonably 
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regarded his statement that the policy did not cover loss by truck as authorita- 
tive, and for that reason did not furnish proofs of loss or institute legal pro- 
ceedings until they found their policy, over a year after the occurrence of the 
loss. We conclude, therefore, that defendant is bound by Stockton’s misrepre- 
sentation, and that it cannot set up plaintiff’s failure to perform the conditions 
of the policy, caused by that misrepresentation, as a defense to this action, 

[5] The second branch of the case is concerned with the allowance of a 
recovery of $1,200 for a soda fountain contained in the building, under the claus¢ 
in the policy providing for a coverage of $3,500 “on the buildings, additions and 
extensions, and on all permanent fixtures contained therein, or connected there- 
with, appertaining to the service of the building and used in the maintenance 
thereof.” In support of its motion for a new trial, defendant contends that 
under this provision the fountain was not insured, and that therefore the trail 
judge erred in submitting to the jury the question whether the fountain was a 
fixture covered by the terms of the policy. That the learned judge had con- 
siderable doubt on this question is shown by the fact that he required the 
jury to return a special verdict covering it. This was wise under the circum 
stances. The jury found that the soda fountain was a fixture insured under 
the terms of the policy and that it had been damaged to the extent of $1,200. A 
general verdict was returned for $2,763.97 covering all damages. We _ need 
not concern ourselves with the question whether this fountain was a permanent 
fixture; that is not the question before us. The question for our decision is, Was 
it such a permanent fixture as was insured by the terms of the policy? Was 
it “appertaining to the service of the building and used in the maintenance 
thereof’? Of course it was not. Clearly this soda fountain was not such article, 
and it could not have been the intention of the parties to include it by these 
words. However, counsel for plaintiffs argue that the logical and grammatical 
construction is that the clause “appertaining to the service of the building and 
used in the maintenance thereof” limits only the preceding clause “connected 
therewith,” so that the provision covers, first, all permanent fixtures “contained 
in” the building, and, second, those “connected therewith, appertaining to the 
service of the building and used in the maintenace thereof.” This position is 
absolutely untenable. Logically and grammatically, and by its plain meaning, 
the qualifying phrase refers to the words “permanent fixtures,” without dis- 
tinction as to whether they are “contained therein” or simply “connected there- 
with.” No reason for a difference in this respect between the two classes o1 
permanent fixtures, those “contained therein” and those “connected therewith,” 
has been suggested by counsel, nor can we discover any. There is no ambiguity 
in the language used, and no room for an application of the doctrine that an 
ambiguous expression in an insurance policy will be construed most strongly in 
favor of the insured. The learned court below clearly erred in submitting the 
question to the jury. The interpretation of the contract was for the court. 

Since the special verdict shows that the jury included in its general verdict 
$1,200 and interest as damages for the soda fountain, the judgment can be 
corrected by a subtraction of this amount. It is therefore unnecessary to grant 
a new trial. 

The judgment of the court below is modified by deducting therefrom the 
sum of $1,200, with interest from August 13, 1930, the date of the loss, to Ma 
11, 1932, the date of the verdict; as so modified, the judgment is athrmed. 

ZAFFUTO v. NORTHERN INS. CO. OF NEW YORK. 
Superior Court of Pennsylvania. July 14, 1933. 
167 Atlantic Reporter 298. 
1. INSURANCE. 


That automobile covered by fire and theft policy was stolen before it was 
later discovered destroyed by fire did not require proof of loss by fire to be 
filed within 60 days of theft. 


(For other cases, see Insurance, Dec. Dig. § 539[1].) 
INSURANCE. 


Insurer’s refusal to act until stolen automobile was found would excuse 
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insured’s delay in filing proofs of loss by fire and postpone running of period 
within which such proofs must be filed under fire and theft policy until dis- 
covery of automobile. 

(For other cases, see Insurance, Dec. Dig. § 539[6].) 

3. INSURANCE. 

Whether insured under automobile fire and theft policy told insurer's agent 
that he owed automobile seller specified amount on purchase price held for jury 

(For other cases, see Insurance, Dec. Dig. § 668[15].) 

4. INSURANCE. 

That automobile seller gave buyer credit for part of purchase price would 
not affect buyer’s unconditional ownership within terms of fire and theft policy. 

(For other cases, see Insurance, Dec. Dig. § 282[13].) 

5. INSURANCE. 

Automobile seller’s lease or bailment to buyer without redelivery of auto- 
mobile to seller would be ineffective as regards buyer’s unconditional ownership 
under fire and theft policy, if there was absolute sale to buyer. 

(For other cases, see Insurance, Dec. Dig. § 282[13].) 

6. INSURANCE. 

Subsequent lease of automobile by buyer to seller, while buyer retained 
possession where there was absolute sale to buyer, would be ineffective as 
regards buyer’s unconditional ownership in fire and theft policy. 

(For other cases, sce Insurance, Dec. Dig. § 282[13].) 

7. INSURANCE. 

Unpaid purchase money on outright sale of automobile, for which seller 
may choose to give buyer credit, is not “lien” or “mortgage” within provisions 
of automobile fire and theft policy relating to ownership of insured property. 

(For other cases, see Insurance, Dec. Dig. § 283[3].) 

8. INSURANCE. 

Provisions of insurance policy must be construed most strongly against 
insurer. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

9. INSURANCE. ; 

That certificate of title denominated unpaid purchase money on automobile 
as incumbrance does not make it such within fire and theft policy, if sale was 
straight one on credit. 

(For other cases, see Insurance, Dec. Dig. § 283[3].) 

10. INSURANCE. ; 

Defense of fraud and false swearing in proof of loss and statement ot 
claim in automobile fire and theft policy held not available unless false swearing 
was done willfully and knowingly with intent to defraud insurer. 

(For other cases, see Insurance, Dec. Dig. § 553[1].) 

Appeal No. 250, April term, 1933, from judgment of Court of Common 
Pleas, Indiana County, No. 330, June term, 1929; J. N. Langham, President 
Judge. 

\ssumpsit by Mike Zaffuto against the Northern Insurance Company ot 
New York based upon an automobile fire and theft policy. Verdict and judg- 


ment for plaintiff for $800, and defendant appeals. 
\ffirmed. 


\rgued before Trexler, P. 
Parker, and James, JJ. 
Gilbert S. Parnell, of Indiana, Pa., for appellant. 


B. A. Sciotto and Geo. Jerko, both of Indiana, Pa., for appellee. 
KELLER, Judge. 


J., and Keller, Cunningham, Baldrige, Stadtfeld, 


his is an action on a policy contract issued by the defendant company to 


the plaintiff insuring his automobile against loss by (1) theft and (2) fire, respec- 
tively 
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On July 13, 1928, plaintiff drove with some friends on a pleasure trip from 

Indiana, Pa., to Pittsburgh, and left the car locked on Beatty street, near the 
Boulevard, while he and his friends had dinner and went to see a show. When 
they came back, the car was missing. He gave notice the next day to the agent 
cf the defendant, who issued and countersigned the policy (Philadelphia Auto 
Finance Co. v. Agricultural Ins. Co., 102 Pa. Super Ct. 1, 6, 156 A. 625), and was 
‘old that nothing could be done until the car was found. He also gave im- 
mediate notice to the police authorities of Pittsburgh. On July 26, 1928, the 
remains of the car, which had been burned, were found in a field near the 
Unity road, not far from New Kensington, by the police authorities, who notified 
plaintiff. He went there and identified it by the color, the license plates, and 
the engine number. 
He then gave notice to the agent of the burning of the car, and on Septem- 
ber 22, 1928, less than sixty days after he received knowledge of its destruction 
by fire, he filed with the company his formal proofs of loss, claiming for a total 
loss by fire, and, on its refusal to pay his claim, he brought ‘this action. 

The affidavit of defense violates nearly every canon laid down by the appel- 
jate courts relative to such pleadings. It is evasive; contains only general denials 
of averments in the plaintiff's statement which should have been answered fully 
and in detail; denies the correctness of the copy of the policy attached to the 
plaintiff's statement, but fails to point out wherein the copy is incorrect; denies 
that proofs of loss were filed within sixty days of the loss, but fails to state when 
proofs were filed; avers that the policy is void, but does not state the ground 
cn which it relies in declaring the policy void; and on the whole withholds as 
much information and turnishes as little, as the pleader could possibly do. 

At the trial the company relied on four defenses, three of which were not 
set up in the affidavit of defense: 

(1) That proofs of loss were not furnished within sixty days aiter loss. 

(2) That the following statement in the policy, alleged to relate to the cost 
of the automobile, although it is not so specifically stated in the policy, was 
untrue: “4. Amount unpaid, if any. None.” 

(3) That the clause in the policy providing that it should be void, “Ii the 
interest of the Assured in the subject of this insurance be or come [sic] other 
than unconditional and sole lawful ownership,” was violated. 

(4) That the clause in the policy which’ provided th: at the company should 
not be liable for loss or damage to the property insured, “(a) While encumbered 
by any lien or mortgage,’ was violated. 

We will consider them in their order. 

[1] 1. Plaintiff was claiming for a total destruction by fire. There is no 
evidence that the car was burnt more than sixty days prior to September 22, 1928 
rhe fact that the car was stolen on July 13th did not require the proofs of loss 
for destruction by fire to be fled within sixty days of the former date. The claim 
as here presented is on the loss by fire. The theft, while leading up to and con- 
nected with the fire, is not the loss sued upon. 

[2] Even if the loss by fire should be held to relate back to the date of the 
theft, which, in the record as here presented, should not be done, the refusal oi 
the defendant company to act until the car was found would excuse the delay 
in filing of proofs and postpone the running of the period until the discovery of 
the car. Arlotte v. National Liberty Ins. Co. (Pa. Sup.) 167 A. 295, filed May 
26, 1933; Fritz v. British America Assurance Co., 208 Pa. 268, 275, 57 A. 573; 
MecGinness v. Caledonia Ins. Co., 78 Pa. Super. Ct. 376. Furthermore the insur- 
ance was on one specific article, and the loss was a total one, and in such case, 
it would seem by analogy to the piano insured in Livingstone v. Boston Ins. Co., 
255 Pa. 1, 5, 99 A. 212, and the horse insured in Beech v. Live Stock Ins. Ass'n. 
137 Pa. 617, 619, 620, 20 A. 943, that formal proofs of loss would not be necessary 
unless asked for by the company. 

[3] 2. The statement in the policy alleged to be false, that nothing remained 
unpaid on the purchase price of the car, was not signed by the plaintiff. Ther¢ 
was no application signed by the insured or attached to the policy. The answer 
was not inserted by plaintiff, but by defendant’s agent. Plaintiff testified that 
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he told the agent that he owed Fowler, from whom he bought the car (which 
cost $1,250), about $200, reduced at the time of trial to $35. The agent denied 
this. The court left this dispute of fact to the jury, which found for the plain- 
tiff. It was a question of fact for them. Jabs v. Lancaster County Mutual Fire 
Ins. Co., 101 Pa. Super. Ct. 498; Clymer Opera Co. v. Flood City Mut. Fire Ins. 
Co., 238 Pa. 137, 85 A. 1111, affirming Clymer Opera Co. v. Birmingham Fire Ins. 
Co., 50 Pa. Super. Ct. 639, 

|4-6] 3. Both the plaintiff and Fowler, from whom he bought the car, testified 
that the transaction between them was an outright absolute sale. The fact that 
the dealer gave him credit for part of the purchase price would not affect the 
plaintiff's sole and unconditional ownership of the car. At one place in the tes- 
trmony Fowler said that he had the “title” to the car, but this was cleared up 
later by his statement showing that what he meant was that he had the certi- 
ficate of title, which had been issued in the name of the plaintiff and turned over 
to him. If there was an outright and absolute sale of the car by Fowler to the 
plaintiff, accompanied by delivery of possession to him, any subsequent “lease” 
or bailment by Fowler to the plaintiff without a redelivery of the car to the 
former would be of no legal effect whatever, Gomery-Schwartz Motor Car Co. 
v. Tucker, 84 Pa. Super. Ct. 428, 430; Bankers-Commercial Security Co. v. Greer, 
77 Pa. Super. Ct. 458, 460; nor would any such subsequent lease by the plaintiff 
io Fowler, while the former retained possession. The appellant has not seen 
fit to print the certificate of title and alleged lease in the record, and, if they 
would throw any light on the subject, it has only itself to blame for its failure 
to give us the light they would afford. 

[7-9] 4. There is no evidence in the case of any lien or mortgage against the 
car. Unpaid purchase money on the outright sale of a car, for which the dealer 
may choose to give the buyer credit is not a lien or mortgage within the pro- 
visions of the policy, which must be construed most strongly against the insurer. 
The fact that the certificate of title may denominate such unpaid purchase money 
an “encumbrance” does not make it so, if, in fact, the sale is a straight one on 
credit. The certificate of titie is issued by the highway department, not the par- 
ties, and we have already explained its purpose in Braham & Co. vy. Steinard- 
Harmon Co., 97 Pa. Super. Ct. 19, 23. 

[10] Finally the general defense of fraud and false swearing in the proof 
of loss and statement of claim is now presented. That defense is not available 
unless such false swearing was done willfully and knowingly with intent to cheat 
and defraud the company. Allegro vy. Rural Valley Mutual Ins. Co., 268 Pa. 
333, 337, 112 A. 140; Williams v. Southern Mutual Ins. Co., 108 Pa. Super. Ct. 
148, 164 A. 128. But, as we have already shown, except as respects the answer 
to the amount of purchase moncy unpaid, which was left to the jury and decided 
in plaintiff's favor, there is no evidence of any fraud or false swearing whatever 
on his part. The defendant is attempting to extend the provisions of the policy 
beyond their clear and explicit meaning. If the defendant desired any more 
definite instructions on the subject, it should have presented a point, or asked 
the court for further instructions. 

We will not discuss the assignments of error not included within the state- 
inent of questions involved. They are all overruled, and the judgment is affirmed. 


No. 20618. 
Supreme Court of Oklahoma. 
June 6, 1933. 

\s Corrected June 10, 1933. 
23 Pacific Reporter (2d) 185. 
3. INSURANCE. 

Liability insurance bond filed as prerequisite to issuance of certificate to motor 
carrier must be construed to include statutory requirements and neither carrier 
nor bondsmen may successfully contend that bond limits statutory liability, except 
as to amount (St. 1931, 8§ 3692, 3697). 

(For other cases, see Insurance, Dec. Dig. § 152[3].) 


Syllabus by the Court. 
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1. A cause of action against a motor carrier, as defined in section 3692, O. S. 
1931, may be instituted in any county through which or into which the lines of 
road pass. 

2. A motor carrier, as defined in section 3692, O. S. 1931, is a transportation 
company within the meaning of section 113, O. S. 1931. 

3. An action may be maintained against a motor carrier, as defined by the 
provisions of section 3692, O. S. 1931, and his liability insurance bondsmen, under 
the provisions of section 3697, O. S. 1931, jointly, and it is not necessary that 
the cause of action be split and the liability of each set out in separate counts. 

4. Under the provisions of section 3697, O. S. 1931, a motor carrier and his 
liability insurance bondsmen are jointly liable to make compensation for injuries 
to persons resulting from the operation of such motor carrier, the liability being 
created by statute, and such an injury constitutes one cause of action against the 
joint defendants, and not a separate cause of action against each of them. 

5. When a motor carrier files with the Corporation Commission a liability 
insurance bond as a prerequisite to the issuance to it of a certificate of conveni- 
ence and necessity and thereby procures the issuance of such a certificate by the 
Corporation Commission, neither it nor its liability insurance bondsmen may 
successfully contend that its bond limits the liability imposed by the statute except 
as to amount. 

6. A liability insurance bond filed with the Corporation Commission as a pre- 
requisite to the issuance of a certificate of convenience and necessity to a motor 
carrier, not expressly obligating the bondsmen to make compensation for injuries 
to persons resulting from the operation of such motor carrier, must be construed 
to include the statutory requirement therefor, and the motor carrier and his bonds- 
men, having procured the issuance of a certificate of convenience and necessity by 
the filing of such a bond, are estopped to deny that the bond conforms to the 
statutory requirement therefor. 

7. The court, in every stage of action, must disregard any error or defect 
in the pleadings or proceedings which does not affect the substantial rights of 
the adverse party; and no judgment shall be reversed or affected by reason of 
such error or defect. Section 252, O. S. 1931. 

8. It is not error for a trial court to instruct a jury as to the measure of 
damages for permanent injury where there is competent evidence reasonably tend- 
ing to show permanent injury. 

9, The expectation of life of one injured while a passenger in a motorbus 
operating as a motor carrier may be shown as a basis for the etsimation of 
damages in a case where the evidence tends to show the injury permanent, and 
standard tables of mortality are admissible in evidence upon this question. It is 
not error to instruct a jury that a standard table of mortality may be taken into 
consideration in determining the life expectancy. 

10. A carrier of persons for reward is bound to provide vehicles safe and fit 
for the purposes to which they are put, and is not excused for default in. this 
respect by any degree of care. 

11. Record examined and held that the amount of the verdict and judgment 
is not excessive. 

\ppeal from District Court, Oklahoma County; Wyley Jones, Judge. 

Action hy Eva Howard against Grover C. Jacobsen and another. Judgment 
for plaintiff, and defendants appeal. 

\ffirmed 

Everest, Dudley & Brewer, of Oklahoma City, for plaintiff in error Grover 
C. Jacobsen. 


Billups & Billups, of Oklahoma City, for plaintiff in error Ohio Casualty 
Ins. Co. 

Twyford & Smith, of Oklahoma City, for defendant in error. 

ANDREWS, Justice. 

The defendant in error recovered a money judgment after a verdict of a jury 
of the district court of Oklahoma county for damages alleged to have been sus- 
tained by her while riding as a passenger in a bus owned and operated by the 
plaintiff in error Grover C. Jacobsen. The plaintiff in error the Ohio Casualty 
Company was the maker of a liability insurance bond for the plaintiff in error 
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Grover C. Jacobsen. The two plaintiffs in error were joined as defendants in 
the action and judgment was against each of them. 

{1, 2] That a cause of action against a motor carrier, as defined in section 

O. S. 1931, may be instituted in any county through which or into which 
its lines of road pass; that such a motor carrier is a transportation company, as 
defined in section 113, O. S. 1931; that a cause of action on contract may be 
joined in separate count with a cause of action in tort when both causes of action 
arise out of the same transaction and where all parties to the action are affected; 
that in an action against a motor carrier operating under the jurisdiction of the 

Corporation Commission, based on alleged negligence of the motor carrier, it is 
not error to join an action against the maker of the liability insurance bond pur- 
suant to section 3697, O. S. 193l—was held by this court in Temple et al. v. 
Dugger, Adm’x, 21 P. (2d) 482. We decline to depart from the holding in that 
case, and we apply those principles of law to the facts shown by the record in 
this case as the rules of law applicable thereto. 

The plaintiffs in error cite many decisions of other courts in support of their 
contentions, and they criticize the defendant in error for citing authorities from 
only those states wherein the statutes authorize the joining of actions against 
such liability insurance bondsmen with actions against such motor carriers. Since 
a statute of Oklahoma, section 3697, supra, provides that the liability of the insur- 
ance bondsman shall be “* * * to make compensation for injuries to persons 
and loss of or damage to property resulting from the operation of such motor 
carrier,” we think that the decisions construing such statutes are the only applicable 
decisions, and that the decisions from states in which there is no such statutory 
provision are in no wise controlling. 

_ The plaintiffs in error complain because of an alleged misjoinder 
of action. They say that, even though the two defendants might be joined as 
such in one action, the cause of action against each of them must be stated in a 
separate count. We think that there is no merit in that contention. In making 
it they assume that there were two causes of action in favor of the plaintiff. The 

record shows that the plaintiff received but one injury. The motor carrier is liable 


of causes 


to her for any damage which she sustained from her injury. That liability 
inposed by the provisions of section 7, chapter 113, 
3097, supra. 


is 
Session Laws 1923, section 
While it might be liable under its contract with the plaintiff, or in 
tort for its negligence, it is liable by reason of the statute. An examination of 
he provisions of chapter 113, supra, discloses that it is unlawful for a motor 
carrier, as therein defined, to operate or furnish service within this state without 
first having obtained from the Corporation Commission a certificate declaring that 
ublic convenience and necessity require such operation. Section 4 (St. 1931, 
§ 36095). It is further provided therein that no certificate of convenience and 
necessity shall be issued by the Corporation Commission to any motor carrier 
until and after such motor carrier shall have filed with the Corporation Com- 
mission a liability insurance bond in some company authorized to do business 
in this state, in such a penal sum as the Corporation Commission may deem 
necessary to adequately protect the interest of the public, which liability insurance 
bond shall bind the obligors thereunder to make compensation for injuries to 
persons resulting from the operation of such motor carrier. It will be noted that 
that liability insurance bond is to be filed by the motor carrier applicant. By the 
provisions of that section, not only the motor carrier but the liability insurance 
bondsmen are made liable. There is but one cause of action stated in the peti- 
tion, that is the injury to the person of the plaintiff and the failure of the motor 
carrier to make compensation to the plaintiff for those injuries. The fact that 
hy reason of the amount of the penal sum fixed in the bond the liability of the 
insurance bondsmen is less in amount than that of the motor carrier does not 
operate to create two causes of action in favor of the plaintiff. See Lorando 
v. Gethro, 228 Mass. 181, 117 N. E. 185, 1 A. L. R. 1374; White v. Kane, 179 
Wis. 478, 192 N. W. 57; Gugliemetti v. Graham, 50 Cal. App. 268, 195 P. 64; 
Milliron y. Dittman, 180 Cal. 443, 181 P. 779; Stusser v. Mutual Union Ins. Co., 
127 Wash. 449, 221 P. 331; Devoto v. United Auto Transportation Co., 128 Wash. 
O04, 223 P. 1050; Finkelberg v. Continental Casualty Co., 126 Wash. 543, 219 P. 
12, and many other decisions therein cited. 
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[3] When a motor carrier files with the Corporation Commission a_ liability 
insurance bond as a prerequisite to the issuance to it of a certificate of convenience 
and necessity, and thereby procures the issuance of such a certificate by the Cor- 
poration Commission, neither it nor its liability insurance bondsmen may success- 
fully contend that its bond limits the liability imposed by the statute except as 
to amount. When it files its liability insurance bond with the Corporation 
Commission, the provisions of the statute are read into and become a part of 
that bond. 

While the Corporation Commission is authorized by the statute to promulgate 
rules and regulations, it is not authorized by the statute to make any rule or 
regulation which conflicts with the provisions of the statute. The statute binds 
the liability insurance bond maker to make compensation for injuries to persons 
resulting from the operation of the bonded motor carrier. Such a liability insur- 
ance bond is for the benefit of the motor carrier only in so far as it enables the 
motor carrier to procure a certificate of convenience and necessity for the opera- 
tion of his business. Otherwise it is for the benefit of the person injured, and 
the person injured is entitled to recover the amount of his damage from the 
liability insurance bond maker not exceeding the amount of the bond, and, since 
that liability insurance bond is required to be filed with the Corporation Commis- 
sion of the state by the motor carrier, the motor carrier is a party thereto as a 
matter of law. Under the statute the liability insurance bond maker is liable for 
the injuries resulting from the operation of the motor carrier, not by reason 
of its bond, but by reason of the statute, after it has filed its bond. 

While this court frequently has reld that it was error to refer to an insur- 
ance company, it has never held that it was error to refer to a liability insur- 
ance bondsman that had filed a bond as required by the provisions of section 
3697, supra. 

The plaintiffs in error contend that the trial court erred in sustaining objec- 
tions to their cross-examination of the plaintiff wherein she was asked if she was 
willing to submit to a physical examination by a committee of competent physic- 
ians. The record shows that an objection to the question was sustained, and 
that immediately thereafter the plaintiff answered as follows: “I feel like I have 
been examined enough,” at which time she was interrupted. The plaintiffs in 
error contend that the sustaining of the objection to the question created an 
impression in the minds of the jury that the quetsion was improper; that they 
should have been permitted to ask the question, and that the plaintiff should 
have been required to answer the same. The plaintiff contends that the state- 
ment of the witness was, in effect, an answer, and that the court was not asked 
to strike the answer; that the answer was, in effect, a refusal to submit to an 
examination, and that the refusal of the plaintiff to submit to an examination 
was commented on in the argument to the jury. We find no reversible error 
therein. Mullen v. Thaxton, 24 Okl. 643, 104 P. 359; Johnson v. Johnson, 72 
Okl. 155, 179 P. 595; Maupin v. Binnion, 100 Okl. 32, 227 P. 390, and Vogel v. 
Traders’ Compress Co., 129 Okl. 200, 264 P. 147. 

[4] The plaintiffs in error contend that the court erred in insructing the 
jury as to the method of determining damages. They contend that there was no 
definite evidence that the plaintiff's injuries were permanent, and that by reason 
thereof the trial court erred in giving an instruction pertaining to permanent 
injuries. We find sufficient evidence of permanent injury to sustain the instruction 

[5] The plaintiffs in error contend that there was error in instructing the 
jury that it might take into consideration “her life expectancy as shown by the 
‘American Experience Table of Mortality.” That contention is settled by the 
application of the rule stated in City of Shawnee et al. vy. Slankard, 29 Okl. 133, 
116 P. 803, to the facts shown by the record. 

The plaintiffs in error contend that the court erred in refusing to order a 
remittitur of excessive damages. Prior to the injury the plaintiff was an able- 
bodied school teacher earning a salary of $230 a month. Under the finding of 
the jury she was substantially and permanently injured. We cannot find from 
the evidence that the verdict of the jury was excessive. 

[6] The plaintiffs in error contend that the court erred in instructing the 
jury as to the degree of care and diligence required of the plaintiff in error 
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Jacobsen. They contend that the injury was caused by a defect in the bus which 
was not discernible by an ordinary reasonable inspection; that the defect was 
latent, and that they used reasonable diligence in furnishing the bus, in inspect- 
ing the same, and in the operation thereof. The instruction complained of was 
in substantial conformity with the provisions of section 9261, O. S. 1931. 

We find no reversible error in the judgment of the trial court, and it is all 
things affirmed. 

Riley, C. J., and McNeill, Osborn, Bayless, Busby, and Welch, JJ., concur. 

Cullison, V. C. J., and Swindall, J., absent. 


SENTINEL FIRE INS. CO. OF SPRINGFIELD, MASS., 
v. BOONE et al. No. 21345. 
Supreme Court of Oklahoma. Dec. 13, 1932. 
Rehearing Denied Jan. 3, 1933. 
\pplication for Leave to File Second Petition for Rehearing Denied June 27, 1933. 
23 Pacific Reporter (2d) 200. 
1. INSURANCE. 

No necessity for making proof of loss existed, where insurer’s adjuster, 
after making investigation, agreed to pay full amount of automobile fire policy. 

(For other cases, see Insurance, Dec. Dig. § 561.) 

Syllabus by the Court. 

1. This was an action on an insurance policy. Complaint is made that 
demurrer of the insurance company to the evidence should have been sustained. 
\n examination of the record shows that on the admitted facts the plaintiff 
in error was liable for the amount of the recovery. The cause is accordingly 
affirmed. 

Swindall and Andrews, JJ., dissenting. 

Appeal from District Court, Carter County: Asa E. Walden, Judge. 

Action by J. B. Boone, doing business as the Boone Motor Company, and 
another against the Sentinel Fire Insurance Company of Sprigfield, Mass. Judg- 
ment for plaintiffs, and defendant appeals. 

\ffirmed. 

Rittenhouse, Lee, Webster & Rittenhouse, of Oklahoma City, for plaintiff im 
error. 

Wm. G. Davisson and Marvin Shilling, both of Ardmore, for defendants 
in error, 

Kornecay, J. 

This is a proceeding in error to review the action of the district court oi 
Carter county in refusing a new trial and entering judgment against the plain- 
tiff in error, the Sentinel Fire Insurance Company, on a policy of insurance 
that it had issued to C. P. Massey upon a new Durant coupe, actual costs $735 
as recited in the policy; the amount of the insurance being $490. This policy was 
issued on the 27th day of October, 1928. 

In the policy it was stated that the automobile was purchased on a de- 
ferred payment plan, and the amount unpaid was $565.32, represented by 12 
notes of $47.11 each; last note being due the lst of November, 1929. There was 
a clause in the policy that the loss was payable to C. P. Massey or to Boone 
Motor Company, as the interest might appear. At the time of executing this 
insurance policy, the property was mortgaged by the owner to the Means Motor 
Company, who about that time assigned the mortgage, and the notes securing it, 
to the plaintiff J. B. Boone, and he was the holder of the mortgage at tie 
time of the fire, about which there is some difference of view as to whether 
it was on the 27th or 29th of December, 1928. What was left of the car after 
it was burned was assigned, with consent of the adjuster, by C. P. Massey 
to the Means Motor Company. The assignment recites that the lien of $565.32 
existed in favor of J. B. Boone, Ardmore, as of the date of the 6th of Novem- 
ber, 1928. This assignment was sworn to on the 25th of January, 1929, by 
Massey. 

There was no question as to the fire having destroyed the machine, and the 
petition was based upon the usual allegations of a policy having been issued, 
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with a loss payable clause alleged to be in favor of the plaintiff J. B. Boone, 
doing business as the Boone Motor Company. 

The answer was a general denial and a plea that proof of the loss, signed 
and sworn to by Massey, was not furnished within sixty days, and for that 
reason plaintiff could not recover. There was a further statement that the only 
interest which the plaintiff, as the Boone Motor Company, had, was that of 
an appointee of any amount not exceeding the face value of the policy for which 
the defendant might be liable. There was an amendment to the answer, setting 
up the fact that the loss, instead of occurring on the 29th of December, 1928, 
occurred on the 27th of December, 1928, and limitation barred’ the action. 

A reply was filed setting up the fact that proof of loss was sent in, in accord- 
ance with the practice and custom that had been theretofore had between the 
parties with reference to former losses over a long period of time, and that the 
proof of loss was actually mailed to the agent desigt.ated for such’ purposes. 
There was a plea of estoppel and waiver based on the allegation that immedi- 
ately after the fire the adjusters of the defendant were sent to the plaintiff for 
the purpose of adjusting the loss, and the value of the car as the time of the 
fire was agreed on, and the amount of insurance that should be paid thereby, 
namely $490, but that the adjusters did not desire to pay until after the expira- 
tion of a year from the date of the fire, and that by virtue of the request of the 
adjusters the plaintiff was misled and thereby prevented from taking any other 
course for the collection of the insurance, and it was alleged that by virtue >f 
such conduct the defendants ought to be estopped from setting up improper 
proof of loss. There was a further allegation that the defendants took charge 
of the wreckage and sold it to a man by the name of Means, at Wilson, and 
thereby elected to assume the responsibility for the loss. 

At the trial, proof was made of the ownership of the original mortgage, and 
its assignment to the plaintiff, who claimed to be doing business as an individual 
oxkes the style of the Boone Motor Company, and it appeared that the mort- 
gage and notes were assigned to him, and the wreck was assigned to Means by 
Massey; Means being a witness on the trial. Proof was made as to the value oi 
the car at the time of the burning, as well as of the agreement of the adjusters 
to pay the full face of the policy. Proof was made of having forwarded a formal 
statement of loss to the company’s representative within sixty days, pursuant t 
request so to do, after the agreement to pay the $490, and it appears that th 
defendants had at the trial a letter that was received by them in January, 1929, 
telling of the fire and the loss. j 

At the conclusion of the evidence, demurrer to the evidence was interposed 
by the defendants below, and overruled, and exceptions were taken. The onl 
evidence offered by the defendant was that of the attorneys for the plaintiff, as 
to the authority to use the name of the original owner of the property as a 
party plaintiff. With that the defendant rested, and asked the court to direct a 
verdict because the suit was not authorized by Massey. This was overruled, an 
exceptions taken. Another assigned ground for direction was the reason stated 
in the demurrer to the evidence, and that J. B. Boone, doing business as th 
Boone Motor Company, cannot maintain the action for the reason that Massey 
was not in court, and no one had any authority to bring suit in his name. An 
instructed verdict, after consultation with the attorneys and a statement of what 
they thought ought to go to the jury, was given by the court for recovery of the 
amount of the policy, $490. p 

A brief has been filed by the plaintiff in error, setting out a large part of 
the testimony, with several assignments of error, but the only assignment of 
error argued is No. 4 to the effect that the court erred in overruling the demurrer 
of the plaintiff in error to the evidence introduced on behalf of the defendants 
in error. Point is made that Massey was a necessary party to complete the 
termination of the action, and that he did not consent to being made a party 
plaintiff, and was not made a defendant. From this record, it appears that 
Massey had mortgaged the property, and that the mortgagee was bringing suit 
under the clause in the policy requiring payment as the interest might appear 
It was evidently in contemplation of the parties, at the time of the issuance of 
the policy, that the paper would be taken up by the plaintiff below. which 
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appears to have been done, according to the recital in the title transfer executed 
on the 6th of November, 1928. It further appears that the mortgage was held by 
the plaintiff at the time of the fire. 

Some point is made as to the failure of proof as to the value of the car at 
the time of the fire. As there was evidence of the agreement to pay the full 
face of the policy, and there was positive evidence of value being beyond that, 
we think that the evidence was sufficient, when uncontradicted as it was in this 
case, and viewed from the standpoint of a demurrer thereto, to show that three- 
fourths of the value of the car equaled, if it did not exceed, the amount of the 
insurance. 

[1] Complaint is also made of not sending in the proof of loss required by 
the policy; but there was evidence from which it might reasonably be inferred 
that such had been sent in. We think, however, that on agreeing to pay the full 
amount of the policy, in view of the fact that the adjuster was on the ground 
and made his own investigation, and advised the insured to dispose of the 
remains, the necessity for sending in the proof of loss no longer existed, and that 
the objections raised are not sufficient to warrant a reversal of this case. 

|2] As to the position of Massey as a party, we do not think there is any- 
thing here of which the plaintiff in error has any reason to complain. Massey 
had sold his interest in the wreck by direction of the adjuster, according to the 
proof, before the suit was started, and the right of the mortgagee to the insur- 
ince, under the conditions here named, appears to be without any reasonable 
ground for question. So far as this record goes, Massey had no further interest 
in the controversy, though his name was used by the attorneys of the mortgagee. 
{Jad the amount of the mortgage debt in this case been less than the amount 
due for the insurance, there might have been some special reason for requiring 
ihe presence of the original owner of the car; but as the amount of the insurance 
is less than the conceded amount of the mortgage, we cannot see that the 
insurance company could be in anywise prejudiced, whether the bringing of 
Massey upon the record was with or without his consent. Massey himself is 
not complaining. 

Finding no reversible error, the cause is affirmed. 

Lester, C. J., and Riley, Hefner, Cullison, McNeill, JJ., concur. 

Swindall and Andrews, JJ., dissent. 

Clark, V. C. J., absent 

NATIONAL FIRE INS. CO. v. PFEIFER, et al. No. 9078. 
Court of Civil Appeals of Texas. San Antonio. May 17, 1933. 
Rehearing Denied June 21, 1933 
61 Southwestern Reporter (2d) 575. 
2. INSURANCE. 

In suit for insurance on automobile alleged to have been stolen from insured 
hy third party after he canceled contract of purchase and returned automobile 
to insured, evidence did not show that automobile was left in third party’s 
possession. , 

(For other cases, see Insurance, Dec. Dig. § 665[1].) 


Error from Cameron County Court; E. T. Yates, Judge. 

Suit by Don C. Pfeifer and others against the National Fire Insurance 
Company. To review a judgment in favor of plaintiffs, defendant brings error. 

Affirmed. 

R. A. Dunkelberg, of Brownsville, and Thompson, Knight, Baker & Harris, 
of Dallas, for plaintiff in error. 
_ _B. N. Goodrich and H. B. Galbraith, both of Brownsville, for defendants 
in error. 

Fry, Chief Justice. 

The suit was for insurance on a Chevrolet automobile alleged to have been 
stolen from defendant in error by a negro named Hackett. The court rendered 
‘: judgment in favor of defendant in error, who will be identified as plaintiff, 


against plaintiff in error, which will be identified as the insurance company 
herein. 





980 The Insurance Law Journal, Vol. 8! [ Nov., 1933 


[1] On the trial of the case no evidence of the value of the automobile was 
introduced, and when this point was made in a motion tor new trial by defendant 
the court said he would hear evidence as to the value of the automobile, no 
decree having been entered in the case except the entry of the judge on his 
docket. The parties then agreed that, if an absent witness were present, he 
would swear that the automobile was worth $400. The court then sndered 
judgment for $365 in favor of plaintiff. However irregular the proceeding may 
have been, it could not have injured the insurance company, which did not claim 
that it could controvert the evidence of value. The judgment was for less than 
the amount of insurance named in the policy. 

The car was returned to plaintiff on his initiative by Hackett, and was placed 
where plaintiff told Hackett to deliver it. Plaintiff afterwards went to the place 
where Hackett was told to place the car and found the car there. It disappeared 
afterwards, and it was shown that Hackett retook the car and carried it to a 
distant county. Plaintiff never regained possession of it. Hackett made two 
small payments on the car, but no more, and returned it, because, as he said, 
he could not pay for it. He did not demand repayment of the sums he had 
paid. It seems rather far-fetched for the insurance company to be resisting the 
performance of its contract with plaintiff on the ground that he had not com- 
plied with the terms of the contract with Hackett. 

[2] The evidence fails to show that the automobile was left in the posses- 
sion of Hackett after the contract had been canceled by him and the plaintiff 
had possession of it. He ordered the automobile to be delivered at a certain 
location, and it was delivered there; and afterwards plaintiff went to the spot 
and found the car where he had ordered it to be placed. It was in plaintiff's pos- 
session at that time. Had the car been stolen by some third person, and had 
plaintiff sought to recover the value of the car from Hackett, it is clear he could 
not have recovered, because it had been delivered to him and was in his possession. 

The judgment is affirmed. 
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MISCELLANEOUS 


WALKER v. McMILLEN. No. 4—3109. 
Supreme Court of Arkansas. June 12, 1933. 
Rehearing Denied July 10, 1933. 
61 Southwestern Reporter (2d) 455. 
2. INSURANCE. 

Statute giving circuit court in suit by Attorney General acting under direction 
of commissioner of insurance exclusive jurisdiction to appoint receiver fo 
winding up affairs of “any insurance company of this state” held to include all 
insurance companies authorized to do business within state (Crawford & Moses’ 
Dig. § 5951, subd. 8). 

(For other cases, see Insurance, Dec. Dig. § 26.) 

3. INSURANCE. 

Foreign casualty and surety company was an “insurance company” within 
statute giving to Pulaski circuit court in suit by Attorney General acting under 
direction of commissioner of insurance exclusive jurisdiction to appoint receiver 
for winding up affairs of any “insurance company” (Crawford & Moses’ Dig. 
5951, subd. 8). 

(For other cases, see Insurance, Dec. Dig. § 26.) 

Johnson, C. J., dissenting. 

Appeal from Pulaski Chancery Court; Frank H. Dodge, Chancellor. 

Proceeding between Elmo Walker, receiver, and Verne McMillen, receiver. 
From an adverse judgment, Elmo Walker, receiver, appeals. 

Reversed and remanded, with directions. 

House & Moses and W. H. Holmes, all of Little Rock, for appellant. 

Geo. A. McConnell and Shields M. Goodwin, both of Little Rock, for appellee 

Kirpy, Justice. . 

The question involved in this appeal is whether the circuit court at the suit 
of the Attorney General under the direction of the commissioner of insurance 
has the exclusive right or jurisdiction to appoint a receiver for an insolvent 
insurance company. 

Appellant was appointed receiver for the Southern Surety Company of New 
York by the Pulaski circuit court on the 7th day of June, 1932, on the applicatior 
of the Attorney General under the direction of the commissioner of insurance of 
the state, the corporation being insolvent. 

Appellee had previously been appointed receiver for the company by the 
chancery court of Pulaski county on March 25, 1932, on the petition of a general 
creditor of the Southern Surety Company. The company was insolvent, and the 
question to be determined is which of the two receivers should be recognized 
for liquidating its assets. 

Appellant, after being appointed receiver and proceeding with the duties, was 
enjoined by the Pulaski chancery court from continuing to act as such, and he 
then filed a petition asking that the chancery court dissolve the injunction, to 
which appellee filed a reply and appellant demurred thereto. The chancery court 
overruled the demurrer, and this appeal was taken from such order. 

In Franklin v. Mann, 185 Ark. 993, 50 S.W.(2d) 606, 607, this court held 
that a proceeding to dissolve an insolvent insurance company should be brought 
in the circuit court by the Attorney General under direction of the insurance 
commissioner under the statute providing therefor, section 5951, subd. 8, Crawford 
& Moses’ Digest, holding such proceeding an exclusive remedy, and that ne 
creditor or policyholder was authorized to bring suit anywhere in the state for 
the purpose of taking charge of an ihsolvent insurance company. It was further 
said there: 

“It was manifestly the intention of the Legislature, in creating the office ot 
commissioner of insurance and prescribing his duties, to protect all the policy. 
holders and persons interested in an insurance company, and, for this reasoa, 
provided a state officer whose duty it is to supervisé all insurance companies in 
this state, and to see that all laws are faithfully executed, to the end that every 
one interested in an insurance company may have protection. 
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“It was evidently thought that this would be a greater protection to the 
policyholders and interested persons than to permit any creditor or policyholder 
to bring suit anywhere in the state for the purpose of taking charge and 
management of an insolvent insurance company. * * * 

“This is a special proceeding provided for by statute for the purpose among 
other things, as we have said, of protecting the interests of policyholders and 
the property of the company.” 

It is insisted for appellee that under the statute, which was adopted from the 
state of New York, it should not exclude the rights of a creditor to have a 
receiver appointed by the chancery court, which, having acquired jurisdiction by 
such proceedings, would have the right to continue to administer the affairs of 
the corporation for the purposes for which the suit was brought. 

His chief insistence, however, is that the statute has no relation to anything 
but life and fire insurance companies, and does not affect the jurisdiction of the 
chancery court to appoint a receiver for winding up the affairs of an insolvent 
casualty and surety company organized under the laws cof the state oi Nev 
York and duly authorized to do business in the state of Arkansas. 

[2] In adopting this statute, it was made general, its provisions applying io 
“any insurance company of this State,” etc., and has been construed to include ail 
insurance companies authorized to do business in the state, Franklin v. Mann 
supra. 

[3] Appellee insists, however, that the Southern Surety Company of New 
York was not an insurance company within the meaning of this statute, bu: 
sets up in his written petition for appointment as receiver upon which the chancery 
court acted that the Southern Surety Company of New York is a casualty aad 
surety company organized and doing business under the laws of the state ot 
New York, and duly authorized to do business under the laws of the state oi 
Arkansas, ete., and that it had filed a bond with the insurance commissioner and 
otherwise complied with the laws of this state with reference to casualty and 
surety companies. It was doing both a casualty insurance business and a surety) 
bond business, and comes within the regulatory power of the state under the 
terms of the statute providing that when “any insurance company of this State 
is insolvent,” ete. 

[4-6] It is argued that the statute applies only to life and health insurance 
companies, since such was the case in the state of New York from which it was 
adopted, and where it had received such construction in the courts of that state, 
but such construction had not been given to said act before its adoption here, 
and our statute is broader and more comprehensive than that of New York 
relating to any insurance company as already said; and the fact that it was copied 
exactly from the New York statute so far as providing for determination of the 
question of insolvency of the insurance company by the Supreme Court, or a 
judge of the Supreme Court, was evidently inserted inadvertently, and has n 
effect to confer jurisdiction on our Supreme Court for that purpose. Where a 
court exercising a general jurisdiction under the Constitution has been given 
special statutory jurisdiction in certain matters, and the manner in which such 
jurisdiction is to be exercised is pointed out in the statute, the record of such 
court must show the jurisdictional facts, the statute in such cases must be 
strictly pursued, and the jurisdiction must be made to appear in the manner 
pointed out in the statute. Wallace v. Hill, 135 Ark. 353, 205 S. W. 699; Free- 
man on Judgments, § 119. 

The chancellor erred in holding that the Pulaski chancery court had juris- 
diction to appoint a receiver herein, and the cause will be reversed and remanded. 
with directions to sustain the demurrer to the response of appellee, dissoive the 
injunction against the appellant receiver, and leave him to proceed with the 
winding up of the affairs of the insolvent insurance company without any inter- 
ference from the receiver wrongfully appointed by the chancery court, who 
should be directed to make immediate final settlement of the receivershio 
and turn the assets over to the appellant receiver. It is so ordered. 

Johnson, Chief Justice, dissents. , 
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BAUER v. BEAUTY CULTURIST AND BARBERS’ UNION, 
LOCAL, 102, et al. No. 22405. 
St. Louis Court of Appeals. Missouri. June 26, 1933. 
61 Southwestern Reporter (2d) 237. 
1. INSURANCE. 

Trade unions with sickness and death benefits which accepted due after they 
were due waived provisions of by-laws requiring prompt payment, and providing 
that acceptance of delinquent dues should be to enable member to reinstate 
himself. 

(For other cases, see Insurance, Dec. Dig. § 755[4].) 

2. INSURANCE. 

Trade unions with sickness and death benefits could not retain dues paid 
and then assert that member was not in good standing, so as to defeat claim of 
heneficiary for death benefits. 

(For other cases, see Insurance, Dec. Dig. 755[3].) 

3. INSURANCE. 

That trade unions with sickness and death benefits were not engaged it 
insurance for profit did not exempt them from waiving by-laws requiring prompt 
payment of dues by acceptance of dues past due. 

(For other cases, see Insurance, Dec. Dig. §755[1].) 

\ppeal from St. Louis Circuit Court; Robert W. Hall, Judge. 

\ction by Marie Bauer against Beauty Culturist and Barbers’ Union, Local 
102, and Journeymen Barbers’ International Union of America. From a judg- 
met for plaintiff, defendants appeal. 

Affirmed. 

Karl Kimmel, of St. Louis, for appellants. 

C. P. Schafer, of St. Louis, for respondent. 

MeCuL.en, Judge. 


This is an action brought by respondent, plaintiff below, to collect from 
appellants, defendants: below, a death benefit alleged to be due her as the widow 
; Ernest A. Bauer, who was a member of the appellant unions. Originally 
instituted in a justice of the peace court, the cause was appealed to the circuit 
court, where it was tried by the court without a jury, resulting in a judgment 
for plaintiff in the sum of $500, the amount sued for, with interest thereon, 
making a total of $524.16. 

Plaintiff's petition alleged that Ernest A. Bauer died on April 19, 1931; 
that on said date and for many years prior thereto he was a member in good 
standing of defendant organizations: that all his dues were paid; that plaintiff 
was his wife and is now his widow; that defendants were and are labor organ- 
izations; that upon the death of said Ernest A. Bauer there was due plaintiff, 
as his wodow, the sum of $500, as provided in the constitution and by-laws 
of defendant organizations: that demand was made upon defendants for the 
payment of the aforesaid amount and that payment was refused. 

Defendants’ answer was a general denial. 

With commendable fairness and frankness defendants have stated their 
contention in their brief as follows: “The only issue that the. case presents 
and upon which it was tried in the Justice Court and in the Circuit Court, was 
whether or not, under the provisions of the Constitution of the defendant Iabor 
Organizations, the deceased was a member in good benefit standing at the time 
of his death. And that issue is again presented in the appeal to this Court.” 

The evidence discloses that Journeymen Barbers’ International Union of 
\merica, referred to hereinafter as international union, is a labor union organized 
for the purpose, as stated in its constitution, “to promote the human and cultural 
development of our members and their families.” The membership of the order 
is made up of persons engaged in the trade of barber. Beauty Culturist and 
Barbers’ Union, Local 102, hereinafter called local union, is a branch of the 
international union, and is located in the city of St. Louis. The international 
union has approximately 45,000 members throughout the country. The local 
union has about 731 members in the city of St. Louis and vicinity. Applications 
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for membership are made on forms provided by the unions for that purpose. 
The requirements for membership are that the applicant shall have served an 
apprenticeship, or have had two years’ experience at the barber trade. Death 
benefits are paid by the international union through the local union. The dues 
of the members, which, at the time of the death of the deceased, were $1.50 pei 
month, are paid by each member to the secretary of the local union. A part oj 
these dues are kept by the local union and a part thereof, eighty cents per month 
per member, is sent to the international union as a per capita tax. Undei 
section 28 of the constitution of the international union a portion of the pet 
capita tax, namely 45 cents per month, per member, goes to make up the sick 
and death benefit fund from which sick and death benefits are paid. The per 
capita tax of 80 cents per month per member is transmitted by the secretary 
of the local union to the international union each month. When an applicant is 
received into membership, he is a member of the local union and of the interna- 
tional union. He is given a membership book containing a copy of the constitution 
of the international union. Any one applying for membership is required to sign 
the form of application furnished by the unions containing a number of questions 
to be answered by the applicant. The applicant is required to state therein that 
he is willing, at all times, to comply with and abide by the laws of the international 
or local union. 


Section 39 of the constitution provides that if, at the time of a member's 
sickness, or death, he shall be in default of any obligations imposed by the coa- 
stitution, he shall not be entitled to sick or death benefits. 

Section 44 provides that: “Any member who is debarred from benefits by 
the non-payment of dues cannot, by paying same, be entitled to benefits for a 
sickness commencing before the dues were paid. A member, to be entitled to 
sick and death benefits, shall pay dues on or before the first day of the monih 
for which they are due. * * * No acceptance of dues by the local after their due 
date, regardless of habit or custom to the contrary, shall ever be deemed a waiver 
ot the foregoing provision.” 

Section 131 provides that: “Every active beneficiary member must pay to his 
local union not less than $1.50 per month, and it shall be the absolute duty of said 
member to see that the secretary receives the dues on or before the first day 
of the month for which they are due. * * * No member shall he entitled io 
benefits unless dues are paid as herein provided for, notwithstanding any custom 
to the contrary that may be followed in any local union. * * * The acceptance 
of dues by the local after the date on which the same become due shall not, in 
spite of any custom or habit to the contrary, be deemed a waiver of the require- 
ment to pay dues on or before the first day of the month and shall in no event 
entitle such member to sick or death benefits and such dues paid after they have 
become delinquent shall be deemed to have been accepted merely for the purpose 
of enabling the member to place himself in good standing at a_ future 
tine. * >” 

Deceased became a member of the local union in 1912, and thereby alsc 
became a member of the international union. The evidence is undisputed that 
he was continuously a member from 1912 until the time of his death in April, 
1931. It thus appears that he was a member covering a period of almost nine- 
teen years, and that he paid dues for each month during that entire period, 
including the month of April, 1931. He died on April 19, 1931. 


The evidence is undisputed that a number of times prior to April, 1931, 
deceased paid his dues to the secretary of the local union for a particular month 
after the first of such month; that the dues were accepted by the local secretary 
without objection, and the per capita tax thereon, including the 45 cents for the 
sick and death henefit fund, was always accepted by the international union without 
objection. 

The secretary of the local union testified that the portion of the dues of the 
members to be sent to the international union each month was not required to be 
sent until the 25th of the month for which the dues were paid. He said that the 
dues for the month of April, 1931, were paid by the deceased on April 3, 1931, 
and that the per capita tax, which included 45 cents for the sick and death benefit 
fund for each member who paid during April, 1931, was not transmitted to the 
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international union until the 22d or 23d of April, 1931. He knew of the death 
of deceased when he forwarded the per capita tax for that month. 

It is undisputed that it is customary for a large number of the members 
(forty to fifty) to fail to pay their dues on or before the first of each month, 
that their dues are accepted at later dates in the month and sent by the secretary 
of the local union to the international union, where they are received and 
accepted without objection. 

It is also undisputed that the local union secretary frequently sends pei 
capita tax to the international union for members who have not paid their dues 
to him at the time he forwards the per capita tax. 


Defendants contend that, inasmuch as the deceased did not pay his dues for 
the month of April, 1931, until April 3, 1931, his widow is not entitled to any 
benefit because the dues were paid two days late; that under the laws of the 
organization, particularly sections 39, 44, and 131, which we have in part set 
out above, he was not, at the time of his death, a member in good benefit standing. 
Defendants lay great stress on the fact that they are not insurance corporations ; 
that they do not issue policies or certificates of insurance; that they are labor 
organizations formed for the purpose of the mutual protection of their members 
while living, and not for the protection of their families after their death; that 
they are not engaged in the business of insurance, and that, therefore, the laws 
applicable to insurance companies are not applicable to them. 

Regardless of the nature of defendant organizations, the evidence shows that 
there subsisted between them and the deceased mutual obligations in the nature 
of an insurance contract. This is shown by the provision for a sick and death 
benefit fund which is made up from the dues of the members, and the provision 
in section 49 of defendants’ constitution that, upon the death of a member who 
is in benefit standing and “has been a continuous contributing member to the 
Interantional Union,” death benefits shall be paid in various amounts ranging 
from $100 up to $500, depending upon the length of time of the membership. 
Upon the death of members in good standing who have been continuous con- 
tributing members more than fifteen years, it is provided that the death benefit 
shall be $500. 

[1] On its main facts the case at bar is similar to the case of Bruns v. Milk 
\Wagon Drivers’ Union, Local 603 (Mo. App.) 242 S. W. 419, 421. In that case 
a suit was brought to recover a death benefit alleged to be due from the 
defendant organization on account of the death of a member. It was alleged 
therein that all the dues of the member were paid, and that he was in good 
standing on the date of his death, which occurred on Octcher 31, 1918; that 
defendant was a labor organization; that upon the death of the deceased there 
was due plaintiff, father of the deceased, the sum of $500, as provided in the 
constitution and by-laws of the defendant otganization. The evidence in that 
case showed that the by-laws of the organization provided that the monthly dues 
must be paid in advance on or before the fourth Thursday in the month, and, 
if not paid in accordance therewith, no sick, accident, or death benefit would be 
allowed. Another provision of the by-laws of the defendant organization in 
that case provided that members must be in continuous good standing three 
months prior -to sickness, accident, or death before benefits would be paid. It 
was contended by the defendant therein that, because the dues of deceased had 
not been paid on or before the date they were due in each of the three months 
preceding his death, he was not, under its laws, a member in good standing at 
the time of his death, although the dues were paid on the proper date in the 
month tha¢ he died, for that month. The court said: “The principal defense, 
however, as disclosed by this record, and which defendant sought to invoke in 
the court below to relieve it from liability, was that, as the by-laws required 
the dues to be paid in advance on or before the fourth Thursday in each month, 
and the deceased did not pay such dues in advance, plaintiffs would be precluded 
from receiving any death benefits. This contention cannot be upheld., According 
to the testimony of defendant’s secretary-treasurer, this provision was clearly 
waived by defendant. It could not accept the dues of deceased (and it is 
admitted that his dues were always paid, and were fully paid at the time of his 
death). and then deny liability on the ground that such dues were not paid 
promptly. It would he a rather novel, or even unreasonable, position for defend- 
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ant to take, by saying that it received as much money from deceased as it did 
from any other member who belonged to it, but yet it would not be liable fo: 
any death benefits, because deceased did not pay the money at the same time 
others paid it. Defendant always accepted the dues and assessments of deceased, 
and never undertook to forfeit his insurance, nor made any protest, and would 
therefore be precluded from successfully invoking such defense now.” 

We believe this case comes clearly within the doctrine set forth in the above- 
mentioned Bruns Case. See, also, Glenn vy. Security Benefit Ass’n (Mo. App.) 
253 S. W. 802. 

{[2|There is another reason why defendants in this case should not be heard 
to say that deceased was not in good standing at the time of his death. The 
evidence shows that the international union retained its portion of the dues paid 
by the deceased on April 3, 1931, for the month of April, 1931, and that no pari 
thereof has been tendered to plaintiff either by the local union or the international 
union. 

In Godwin y. National Council K. and L. of S., 166 Mo. App. 289, 148 S. W. 
980, 982, it was said: “The defendant has no legal right to receipt and retain 
delinquent dues and assessments until the member dies, and then assert that there 
Was no waiver of forfeiture. It amounts to an assertion of the right that, if 
the member was sick and recovered, the forfeiture was waived, but if he died, 
the forfeiture was not waived.” The court further declared that, to hold other- 
wise, “the situation would be that sucli member would be an insured member ai 
all times, except the time his beneficiary would need it, viz., at his death.” 


{3] The fact that the defendants herein are not engaged in the business of 
insurance for profit does not exempt them from the doctrine of waiver. Out 
Supreme Court has said: “It will at once be observed that it is not contended, 
and is not true, that the doctrine of waiver is applied to insurance companies 
and their contracts and is not applied to individuals or other companies anil 
their contracts. For the fact is that the doctrine and principle of waiver is 
applied to all persons and companies alike.” Andrus v. Insurance Association 
168 Mo. 151, 67 S. W. 582, 584: Ash-Grove L. & P. Cement Co., v. Southern 
Surety Co., 225 Mo. App. 712, 39 S.W.(2d) 434. 

Defendants contend that there is an element in the case at bar which distin- 
guishes it from the case of Bruns v. Milk Wagon Drivers’ Union, supra, namely), 
the law of defendants which specifically provides against waiver of the require- 
ment that dues must be paid on the first of the month. It is urged that thei 
law provides that acceptance of dues after the first of the month is only for 
the purpose of placing the member in good standing at some future time. It is 
pointed out that no such provision appeared in the above mentioned Bruns Case. 

Notwithstanding the provision against waiver, we believe the course of con- 
duct by defendants was sufficient to justify the court in finding that defendants 
did waive the requirement of their laws as to the payment of dues on the first 
of each month. 


In James v. Mutual Reserve Fund Life Ass’n, 148 Mo. 1, 49 S. W. 978, 979, 
there was a specific provision in the policy of insurance that: “No contract, 
alteration or discharge of contract, waiver of forfeitures, nor granting of permits 
or credit shall be valid unless the same shall be in writing, signed by the president 
or vice president and one other officer of the association.” The policy in that 
case further provided that the premiums thereon should be paid on or before ‘ 
prescribed date, and, if not so paid, it would be void. In the face of thes« 
specific provisions, our Supreme Court held that the requirement of prompt 
payment could be waived by the course of conduct of the defendant therein, and 
the question whether or not they were waived was one for the jury; that, the 
jury having found in favor of plaintiff, the verdict would not be disturbed on 
that ground. See, also, State ex rel. Benefit Ass’n v. Cox, 321 Mo. 130, 9 
S.W.(2d) 953. 

[4] In the case at bar the court, sitting as a jury, found the issues for 
plaintiff, and, there being substantial evidénce to support the action of the court, 
there is no reason for our interference. 

The judgment is affirmed. 

Becker, P. J., and Kane, J., concur. 
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KIKER vy. BANK SAV. LIFE INS. CO. No. 3834. 
Supreme Court of New Mexico. May 24, 1933. 
Rehearing Denied July 10, 1933. 
23 Pacific Reporter (2d) 366. 
2. INSURANCE. 

In employee’s action for wrongful discharge, whether he devoted whole time, 
attention, and ability to employment as state insurance agent, where evidence 
showed he took Indians on vaudeville tours, held for jury. 

(For other cases, see Insurance, Dec. Dig. § 85.) 

3. INSURANCE. 

In insurance agent’s action for wrongful discharge, employer held not entitled 
to peremptory instruction on admitted fact that agent failed to turn over moneys 
collected where contract required written notice of cause for discharge and such 
cause was not specified in notice of discharge. 

(For other cases, see Insurance, Dec. Dig. § 85.) 

10. INSURANCE. 

In insurance agent’s action for wrongful discharge, present value of renewal 
commissions was not incompetent merely because record showed some policies 
in force when agency terminated had lapsed before trial 

(For other cases, see Insurance, Dec. Dig. § 85.) 

\ppeal from District Court, Taos County; Harry L. Patton, Judge. 

\ction by R. J. Kiker against the Bank Savings Life Insurance Company, ii 
which defendant filed a cross-complaint. From a judgment for plaintiff, defend- 
ant appeals. 

\ffrmed, and cause remanded. 

Beutler & Fahy, of Taos, and Sloan, Hamilton & Cole, of Topeka, Kan., for 
appellant. 

Robert A. Morrow, of Raton, and A. M. Fernandez, of Taos, for appellee. 

Watson, Chief Justice. 

The Bank Savings Life Insurance Company appeals from a judgment upon a 
erdict recovered by R. J. Kiker for damages for having been wrongfully diz- 
harged from its service. 

The contract of employment was in writing. It constituted appellee statc 
agent of appellant for New Mexico. It prescribed the compensation, which was 
to consist of Commissions on original and renewal premiums. Paragraphs 6 and 
12 are as follows: 

“6. That in consideration of the commissions, both-first year and renewal for 
which provision is herein made, the Agent agrees to devote his whole time 
attention and ability to the soliciting of life insurance for the Company. Failure 
to comply with this agreement will be cause, at the option of the Company, for 
termination of this contract. 

“That the Agent will not, while this contract remains in force, represent any 
other Life Insurance Company. 
That this contract shall continue as to the writing of new business from 
¢ date of its beginning until termination as herein provided, or by the death 
of the Agent, or the resignation of the Agent by thirty (30) days’ written notice, 
intil superseded bby another contract. It is expressly agreed that if the Agent 
shall give cause by any of the following acts: 
“\. Fraud. 


“2. Failure to pay over moneys belonging to the Company as herein provided: 

“3. Conduct prejudicial to the interest of the Company; or 

“4. Violation of provisions of Sec. 9 hereof; 
the company shall have the right to terminate this contract at any time by serving 
written notice of such termination. 

_ “In the event of termination for the first or the second cause above, all 
interest in and to any renewal commissions due or to become due under this con- 
tract, shall be forfeited.” 

The contract was terminated by the act of appellant in discharging appelice, 
effected by a letter in the following language : “Since you are negotiating with 
other companies, with a view to severing your connection with us, and also since 

has been evident for some time that you are not devoting your full time 


1 
+! 
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toward the development of business for this company in the State of New 
Mexico, in accordance with your contract, we find it necessary to advise you 
that thirty days from this date, your contract will be terminated in accordance 
with its provisions.” 

Appellee, after some allegations calculated to show the real trouble between 
the parties, and that he was in the right, pleaded that he had faithfully performed 
his part of the contract, and had, nevertheless, been unlawfully discharged. 

Appellant, by answer, in justification of the discharge, pleaded that appellee 
had failed to devote his whole time, attention, and ability to the business, and 
that he had failed to turn over moneys which he had collected and which 
belonged to appellant. Other conduct claimed to have been prejudicial to appel- 
lant’s interests was set up, but requires no mention. By cross-complaint appellant 
pleaded that appellee had collected and failed to turn over, and then owed 
appellant, $803.04, for which it prayed judgment. 

Appellee, by reply, pleaded that appellant was estopped from relying upon any 
indebtedness on account of moneys collected and not turned over: First, becaus¢ 
such was not the reason for appellant’s dismissal; and, second, because, by course 
of dealing from the beginning, and at all times, appellant had acquiesced in sucl. 
indebtedness. By way of answer to the cross-complaint, he admitted the indebted- 
ness, and claimed that from the time of his discharge he had held the same as an 
offset against his damages. 

We shall first consider the attempted justification of the discharge on the 
ground of appellee’s failure to devote all of his time, attention, and ability to 
appellant’s business. The facts in this regard, as described in appellant's brief, 
are that appellee took a group of Taos Indians on certain vaudeville tours for 
exhibition purposes, and charged admission; a ten days’ tour in September, 1928. 
a three weeks’ tour in November and December, 1928, and a one week tour in 
ebruary, 1929. As the main facts were admitted, appellant moved for a directed 
verdict at the close of the case, and later moved for a peremptory instruction. 
It now contends that the court erred in overruling these motions. 

{1, 2] There has. been much argument as to whether these tours were inde- 
pendent “business enterprises” of appellee, or whether they were intended and 
calculated to promote the interests of the agency by way of advertising and 
making new contacts. Even if they had no other purpose or effect than to 
divert or profit appellee, we should be unwilling to say, as matter of law, that 
they constituted cause for his discharge. An agreement “to devote * * * whole 
time, attention and ability” to an employment cannot be taken literally, and is 
to be reasonably interpreted. Appellant was entitled to have the question sub- 
mitted to the jury under proper instruction, but not, in our opinion, to a directed 
verdict or a peremptory instruction. 

\ppellant also moved for a peremptory instruction upon the admitted fact of 
appellee’s failure to turn over all moneys in his hands belonging to appellant. As 
appears from the letter above set forth, this was not one of the reasons assigne| 
by appellant for the dismissal. Appellee contends that the fact is therefore 
entirely immaterial. 

[3-5] Generally, in an action for wrongful discharge, the employer may piead 
in defense any sufficient cause, though it may have been unknown to him at the 
time, though his real reason or motive may have been something else, and though 
another cause may have been expressly assigned. Williston on Contracts, §§ 744, 
839; Labatt on Master and Servant, § 189: Page on Contracts, (2d Ed.) § 3058: 
1S-R.-C. TL. 5162°38-C... 5. -B8: 


But the parties of course have the right to stipulate the manner in which 
the employer may terminate the contract. If they stipulate that it shall be by 
written notice specifying the cause, a discharge specifying no cause, or an 
insufficient cause, would be wrongful. It follows that, under such a contract, a 
cause not specified would not be available in defense. Hughes v. Gross et al. 
166 Mass. 61, 43 N. E. 1031, 32 L. R. A. 620, 55 Am. St. Rep. 375, cited; 18 
R. C. L. 516; Mortimer v. Bristol, 190 App. Div. 452, 180 N. Y. S. 55. , 

\ppellant here admits that the contract, by paragraph 12, supra, required 
written notice, but denies that appellee was entitled to a specification there 
of the cause for discharge. In Mortimer vy. Bristol, supra, a requirement 
written notice of discharge seems to have been deemed to include or imply 4 
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requirement that the cause be specified therein. This, no doubt, on the theory 
that the provision was for the agent’s benefit, and that, unless so interpreted, it 
would be of slight, if any, advantage. However that may be, we think that this 
particular contract must be so interpreted. Paragraph 12 itself refutes appellant’, 
contention. It does not in express terms require the employer to state the 
cause in the written notice. But it does disclose a necessity for a common 
understanding of the cause. It enumerates four causes sufficient for discharge 
on written notice. It will be observed that two of the causes involve forfeiturc 
of commisisons on renewal premiums, while two do not. A notice of discharge 
not specifying the cause would have left appellee’s status unsettled in this respect. 
In this particular case, the causes specified in the notice do not seem to result 
in forfeiture of rights in renewals, while the cause here in question would. We 
cannot doubt that paragraph 12 entitled appellee to written notice, not only of the 
naked fact of his dismissal, but to a statement of the cause on which he could 
rely in determining his future rights and conduct. 

So we hold that appellant was not entitled to peremptory instruction on the 
admitted fact that appellee had failed to turn over moneys collected for and 
belonging to appellant. 

[6-8] For the same reasons it follows that there was no error in the exclusion 
of a letter from appellee to appellant, written before his discharge, admitting that 
his contract could be canceled because his “nets” were “not up to date,” unless 
there is merit in the contention that the letter, independently of its bearing on 
the issues, was admissible for the purpose of impeaching appellee; he having 
alleged in his sworn complaint that he had complied with the contract in all 
respects. 

But impeachment is not proper on immaterial matters. State v. Kile, 29 
N. M. 55, 218 P. 347. We have already concluded that it was immaterial that 
appellee had failed to remit all moneys collected. It was equally immaterial 
that appellee had once regarded that as a cause for termination of the contract. 

[9] Error is assigned upon the instruction as to the measure of damages; 
but we cannot consider the several objections here argued. Appellant failed 
to call them to the attention of the trial court, either by requested instruction 
proposing the proper measure of damages, or by specific exception to the 
instruction given. Such requirement is too familiar to need citation of precedents, 
and is too important in our policy of review to be deviated from. 

That “the trial court committed error in the allowance of introduction of 
testimony on the part of the plaintiff's witness R. A. Hann” is not to he com- 
mended as a point relied on for reversal. However, we exercise our discretion 
to waive its generality. Witt v. Evans, 36 N. M. 365, 16 P.(2d) 60. 

[10] Mr. Hann gave expert testimony as an actuary. By him appellee was 
endeavoring to show the present value of the renewal commissions on business 
done by appellee and his corps of agents, as of the date of the termination of 
his agency, as a basis for computing damages. Appellant complains that the 
witness was allowed to disregard evidence “which showed a large percentage of 
the policies having lapsed hetween the date of the termination of the contract 
and the time of trial.” 

We do not know that we fully understand the point. Hann’s testimony as to 
present values was based on an actuary’s formula of the lapsing of policies 
according to average experience. Present value, as thus disclosed, would not 
he incompetent merely because the record showed that a number of policies in 
force when the agency terminated had lapsed before the trial. It was open 
to appellant to show actual or probable variance from the average in the particular 
case. The jury was not bound by the formula or the figure resulting therefrom. 
It was merely a basis of computation, a point of departure. Appellant cross- 
examined the witness as to the percentage of second year lapses, third year lapses, 
ete., according to average experience. If the lapses which had actually occurred 
at the time of the trial constituted an unusually high percentage of policies in 
force, appellant was in a position to urge the fact upon the jury, as showing that 
the actual present value was Jess than the theoretical. 

[11] By the same witness appellee obtained an estimate of the value of first 
commissions and the present value of renewal commissions on appellant’s New 
Mexico business from the termination of the contract to the date of the trial. 
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Appellant here relies on this as error. Again we fail to follow the argu- 
ment. It is said to have been error because appellee’s agency was not exclusive, 
a matter of considerable doubt. and which appellant does not develop. It is 
then said: “It might have been proper to introduce in evidence the volume of 


business written in the State of New Mexico subsequent to the termination of th 
n 


contract as some evidence of the value of appellee’s contract if it was wrongfull 
terminated, but under no theory would it be proper to admit evidence of the 
value of renewal commissions and first year commissions on this business, as 
these items could not be proper measure of damage.” 

If proper to show the volume of business, it could not have been impropei 
to show the amount of first commissions and the present value of the renewal 
commissions. The important matter was the loss of profits. The volume o! 
business itself was of no moment. It was proper only as a basis on which to 
compute lost commissions. 

We are not to be understood as establishing a rule of damages in cases oi 
this kind. We stop with consideration of the particular contentions here made. 
We find them without merit. 

\ppellant states the point “that the verdict of the jury was contrary to the 
evidence.” Under it he claims that excessive damages were awarded, but th 
matter is not sufficiently developed to merit consideration. 

{12, 13] Finally, the point is stated “that the court erred in overruling the 
defendant’s motion for a new trial.” In the brief this is reduced to the proposition 
found in the thirteenth ground of the motion, that the jury’s negative answers t 
special interrogatories 1, 4, and 7 are directly contrary to the admitted facts. 

Interrogatory 1 was in this language: “Did the plaintiff, R. J. Kiker, make 
vaudeville tour with a group of Taos Indians during the month of September, 
1928, to. Albuquerque and Tucumeari, New Mexico, and Dalhart and Amarillo, 
Texas for exhibition purposes?” 

Interrogatories 4 and 7 are the same except that they refer to the two othe: 
tours. 

What we have already said disposes of the contention that an attirmative 
answer to these questions would have been fatal to the general verdict. Thx 
questions did not go to the ultimate fact, whether, within the meaning of the 
contract, appellee had devoted his whole time, attention, and ability to the 
business. 

“Special findings irreconcilably in conflict with a general verdict will defeat 
the latter. But. unless the special finding is upon a material or essential point, 
it will not affect the gencfal verdict”. Rheinboldt y. Fuston, 34 N. M. 146, 278 
P. 30l. 

It is strongly urged here that these answers, obviously untrue, convict the 
jury of bad faith, tor which a new trial should have been awarded. It is 
greatly to be doubted that the motion for new trial presented that question. But, 
if it did, we are not persuaded that the record shows the jury to have been 
prejudiced. The making of the trips was admitted by appellee. But he contended 
that they were made for the real purpose of increasing his business. The 
question for the jury was whether these trips were in violation of his obligation 
to devote his whole time to the business. The jury might well have considered 
that appellee was pursuing another than mere “exhibition purposes,” and that 
the negative answer was proper. Not only were the interrogatories inconclusive, 
but they were slightly ambiguous, in view of the controversy as to the rea! 
objects of the tours. 

Finding no reversible error in the record, we feel constrained to affirm the 
judgment and to remand the cause. It is so ordered 

Sadler, Hudspeth, Bickley, and Zinn, JJ., concur. 


In re NEW STATE LIFE INS. CO. No. 23519. 
Supreme Court of Oklahoma. June 6, 1933. 
Rehearing Denied July 5, 1933. 
23 Pacific Reporter (2d) 376. 
1. INSURANCE. 
Evidence in proceeding for dissolution of mutual life insurer sustained finding 
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that insurer was insolvent (Laws 1925, ¢. 32 


art.. 3). 

(For other cases, see Insurance, Dec. Dig. § 69.) 
2. INSURANCE. 

Where stock insurer advanced money to mutual life insurer under contract 
heyond stock insurer’s power, mutual insurer’s obligation to return money so 
advanced held “matured liabilia’ for purpose of ascertaining its insolvency in 
dissolution proceeding (Laws 1923, c. 60; Laws 1925, ¢. 32, as amended by 
Laws: 193], ¢., 51, art. 3). 

(For other cases, see Insurance, Dec. Dig. § 62.) 

Syllabus by the Court. 
i. Where an insurance company, chartered under chapter 60, S. L. 1922 


without depositing with the state treasurer the securities requested by said act, 
and without procuring a license from the state insurance commissioner, advances 
large sums of money belonging to its stockholders to a mutual benefit association 
organized and licensed under chapter 32, $. L. 1925, under a contract admittedly 
bevond the power of such corporation, the law implies a contract upon the 
part of the mutual association to return the money so advanced, and_ the 
obligation at once becomes a matured liability of the mutual company. 

2. Record examined, and held, judgment of the trial court adjudging plaintift 
in error insolvent sustained by the evidence. 

\ppeal from District Court, Oklahoma County; Sam Hooker, Judge. 

Proceedings involving the appeal of the New State Life Insurance Company 
from an order of the State Insurance Commissioner, wherein the State Insurance 
Commissioner filed cross-petition. Before the hearing, the so-called appeal was 
dismissed, nad the case was tried on the cross-petition. From an adverse judg- 
ment, the New York State Life Insurance Company appeals. 

\ffirmed. 

Owen F. Renegar, of Oklahoma City, for plaintiff in error. 

J. Berry King, Atty. Gen., and Randell S. Cobb, Asst. Atty. Gen., for defend- 
int in error. 

Ritty, Chief Justice. 

Substantially the only questions presented by this appeal are whether or not 
he plaintiff in error, a mutual life insurance company, was insolvent in that its 
matured liabilities exceeded its admitted assets, independently of the contract 
hercinafter set out, and, if not, then whether certain money advanced by a life 
insurance Company chartered, but not yet licensed under the provisions of chapter 
60, S. L. 1923, to a mutual life, health, and accident company or association 
authorized and licensed under the provisons of chapter 32, S. L. 1925, as amended 
hy article 3, c. 51, S. L. 1931, under the contract above mentioned, was a matured 
liability of the mutual company, within the meaning of subdivision C, § 5, ¢. 32, 
S. L. 1925, which reads: “Each such association or company shall he held to be 
legally solvent so long as its admitted assets are equal te or in excess of its 
matured liabilities.” 


, as amended by Laws 1931, c. 


The contract between the two companies reads: 

“This contract made anad entered into this 16th day of May, 1929, by and 
hetween the New State Life Insurance Company, an Association, incorporated 
under the mutual benefit laws of the State of Oklahoma, hereafter referred to 

the Association, and the Western Life Insurance Company, a Corporation ot 
hawnee, Oklahoma, and hereinafter referred to as the Corporation. Witnesseth: 

“The Association agrees to reinsure or transfer its business with that of the 
‘orporation when the capital stock of the Corporation as now authorized, or 

reafter authorized is fully paid for and its surplus and reserves as provided 
hy the laws of the State of Oklahoma pertaining to the insurance business have 
heen fully complied with. The consideration for this agreement is that the 
Corporation will furnish the Association money as needed in the development of 
the Association’s business, in such amounts as the Corporation has available 
tor loan purposes, to be used by said Association in developing and furthering 
the business of said Association and advertising the name “New State Life Insur- 
ance Company,” and further that the Corporation will reinsure all the business 
t the Association on a basis satisfactory to the members of the Association 


( 
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and to the Department of Insurance of the State of Oklahoma and that the 
corporation will assume liability for all money advanced to the Association by 
individuals or by its certificates of stock. And provided further that the manage 
ment of said Association shall, at all meetings of the Corporation, be entitled t 
vote in an amount equal to the amount of money furnished and outstanding to the 
Association by the Corporation. 

“Tt is further aggreed that the Corporation will not demand the return of said 
money so advanced until it has completed its qualifications to transact the 
business of insurance under the laws of this State and been licensed to do such 
business; and further not until the Association has refused to be insured or have 
its business transferred to the Corporation. Upon such qualification and such 
refusal, said Corporation is authorized to demand the reutrn of all funds out- 
standing, advanced under this contract and then not repaid, plus 6% interest 
from the date of all said advances, upon each item of advance, and thereupon 
the Association shall make payment of all such funds upon just demand within 
one hundred twenty days from the date thereof.” 

The proceedings out of which this appeal arises were commenced originally 
by an appeal, or attempted appeal, by the mutual company to the district court 
from an order, ruling, or act of the state insurance commissioner. What! 
particular order, ruling, or act of the commissioner was sought to be appealea 
from does not clearly appear, nor is it material here. Upon the filing of the 
attempted appeal, the insurance commissioner by way of cross-petition commenced 
a proceeding under the provisions of section 1, art. 3, c. 51, S. L. 1931, for the 
dissolution of the mutual company and for the several others therein provided for 

Four separate causes of action were set out in said cross-petition. Thereafte: 
and before the hearing, by agreement with the parties, the so-called appeal was 
dismissed, and the commmissioner dismissed his cross-petition as to causes of 
action 2 and 4 therein. Thereupon the cause went to trial before the court on 
causes 1 and 3 of the cross-petition and the answer or reply filed thereto. 

The first cause of action alleged, in substance, that the mutual company was 
then hopelessly insolvent, in that its matured liabilities far exceeded its admitted 
assets in that its admitted assets were but $1,621.26 and its matured liabilities 
were $24,355.48 

The third cause alleged, in substance, that the mutual company had exceeded 
its powers in entering into the contract with the stock company and accepting 
advances thereunder aggregating the sum of approximately $14,312.00; that the 
contract was entered into without authority of law and in contravention of the 
by-laws of the mutual company then in force; that the contract and transactions 
had thereunder were invalid for the reason that the contract had never been 
approved by the insurance commissioner. 

Trial was had resulting in findings that the insurance commissioner had 
sustained the allegation as to causes 1 and 3 of the cross-petition; that th 
mutual company was hopelessly insolvent because its matured liabilities fat 
exceeded its assets: that the mutual company had exceeded its powers in entering 
into and attempting to carry out the contract with the stock company; and that 
the mutual company should be permanently restrained from transacting an 
insurance business in this state and that the receiver should be appointed and 
the affairs of the company wound up as provided by article 3, c. 51, S. L. 1931. 
Judgment was entered accordingly, and the mutual company appeals. 


It is clear that, if the sum of money aggregating some $14,556.82, advanced 
by the stock company to the mutual company under the contract, is, and was at 
the time of the hearing, a matured liability of the mutual company under the law 
the mutual company was and is hopelessly insolvent, and the judgment must be 
affirmed 


{1] Aside from that question, an examination of the record will disclose the 
insolvency of the mutual company at the time of the trial. An examination ot 
the affairs of that company was made by the insurance commissioner in July, 
1931. At that time total admitted assets of the company amounted to $1,621.26, 
consisting of three items, cash in the bank, $43.51: government bonds, $1,500; 
Oklahoma Travelers’ Association, $77.75. 

Among the liabilities shown by the ledger of the company was indebtedness 
io F. E. Brown, president of the company, $5,346.77, and to H. O. Brown $1,545.55 
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Some time prior to the hearing it appears that E. E. Brown retired from 
the company and one E. H. Houston became president. Houston testified that 
at the time of the trial the item of cash in the bank had increased to a little 
over $300: that the claims of E. E. Brown and H. O. Brown had been released : 
the terms of the release were not shown, but it was admitted that Brown hac 
had the $1,500 in government bonds pledged to him as security for his claim; 
that the bonds had never been returned to the company; and that they were 
not then a part of the admitted assets of the company. The admitted assets 
then were a little over $377.75. There were unpaid claims of policyholders 
aggregating $1,453.75, and liabilities listed as reserve fund $401.15, and advance 
assessments of $782.05. There were other items listed as liabilities aside from 
the $14,556.82, advanced by the stock company. The admitted assets were but a 
little over $377.75, and the admitted liabilities, aside from the money advanced 
hy the stock company, aggregate the sum of $2,618. The $1,500 government bonds. 
have disappeared from the assets of the company. Therefore the matured 
liabilities of the company exceeded the admitted assets. 

{2} Furthermore we are of the opinion that the money advanced by the 
stock company is and was a matured liability of the mutual company. The 
record discloses that the stock company procured its charter under chapter 60, 
S. L. 1923. It was capitalized at $50,000. Some $20,000 of its capital stock had 
been paid in. It does appear that the stock company had never complied 
with section 3, the act, under which it procured its charter, and deposited with 
the state treasurer, securities approved by the State Insurance Company as 
required by the act. Without so doing it had. no power whatever to commence 
the business of insurance in this state. It never procured a license or permit 
to do business from the state insurance commissioner. Thus without authority 
to transact an insurance business in this state, the stock company advanced the 
mutual company approximately $14,556.82 of the money belonging to its stock- 
holders, under the contract above set out. Whether the contract be one of 
reinsurance or contract of merger with the mutual company, it was ultra vires 
and invalid. Plaintiff in error in its brief states: “All parties to this controversy 
agree that insofar as the Western Life Insurance Company * * * a stock company, 
is concerned, that said company entered into said contract before it was licensed 
to do business and that whatever it did was illegal as well as ultra vires.” 

It is then contended that, the contract being ultra vires, the stock company 
would not be able to maintain an action thereon and that it would not be in a 
position to elect to disaffirm the contract and bring an action “quasi ex contractu.” 

If it be true that the contract is ultra vires as to the stock company as being 
illegal and beyond the power of the company, clearly it could not maintain an 
action on the contract. It is not such a contract as may be termed ultra vires 
only because or entered into by some agent of the company acting beyond the 
scope of his authority, but within the power of the corporation itself to make, 
and therefore subject to confirmation by the corporation, but it is such a contract 
that the company could not itself make nor authorize its agent to make. 

The general rule seems to be that a contract which is ultra vires in its true 

as beyond the power of the corporation, is void, and no action can be 
maintained upon the contract itself, and the contract cannot be ratified by either 
yarty because it could not have been authorized in the first instance by either 
party. 14A C. J. 580, 581. 

But where money has been advanced under an ultra vires contract which 
nas not been entirely executed, a contract on the part of the party receiving same 
to return the money is implied by law. The rule is clearly stated in Central 
Transportation Company vy. Pullman’s Palace-Car Co., 139 U. §S. 24, 11 S. Ct. 
178, 488, 35 L. Ed. 55, wherein it is said: “In such case, however, the action is 
not maintained upon the unlawful contract, nor according to its terms; but upon 
an implied contract of the defendant to return.” See, also, Crowder State Bank 
v. tna Power Co. et al., 41 Okl. 394, 138, P. 392 L. R. A. 1917A, 1021; Roxana 
Pet. Co. v. Covington State Bank, 132 Okl. 221, 269 P. 1100. 


Therefore, when the money belonging to the stockholders of the stock com- 
pany was advanced to the sales company under the admittedly ultra vires con- 
tract, the mutual company was obligated at once to return the same. Not under 
the terms of the contract itself, but under the contract which the law implied, the 
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hability therefore became a present matured liability. The stock company had 
a right at once, as soon as the money was advanced, to have the same returned. 
It might have commenced an action at once for the recovery of the money. The 
cause of action having accrued when the money was advanced, the libility was 
then and at all times since has been a matured liability. 

The judgment is affirmed. 

Cullison, V. C. J., and Swindall, Andrews, McNeill, Bayless, Osborn, Busby, 
and Welch, JJ., concur. 
AGRICULTURAL INS. CO. v. A. ROTHBLUM, Inc. 

Supreme Court, Trial Term, New York County. May 23, 1933. 
265 New York Supplement 7. 
1. INSURANCE. 
Where diamonds were delivered to third persons on memorandum for exam- 
ination, and were to be returned on demand, and were lost before they were 
returned, such persons were liable to insured for loss, and insurer compelled to 


make payment under policy had right to subrogation. 


(For other cases, see Insurance, Dec. Dig. § 606[1].) 
2. INSURANCE. 

Under policy covering loss of property from any cause except enumerated 
causes, insured need not show that loss was not occasioned by specified ex- 
ceptions, but insurer would have burden to show that loss arose from excepted 
cause, 

(For other cases, see Insurance, Dec. Dig. § 646[6].) 

\ction by the Agricultural Insurance Company against A. Rothblum, Inc. 

Directed verdict for plaintiff. 

Single & Hill, of New York City (Paul D. Compton and W. Harry Stra- 
menger, of New York City, of counsel), for plaintiff. 

Engel Brothers, of New York Citv (Morris Hershson, of New York City, 
f counsel), for defendant. ; 

CoLLIns, Justice. 

[1, 2] The plaintiff insurance company issued a “Jewelers’ Block Policy” t 
Harry Neumark. The policy was for $100,000 and covered, among other property, 
diamonds while in) Neumark’s custody or possession or in that of others on 
memorandum. Neumark delivered diamonds to the defendant on memorandum. 
While in defendant's possession, they were lost. Thereupon the plaintiff paid 
Neumark $12,000 in settlement of the loss. The plaintiff now maintains that it 
made the payment to Neumark “pursuant to the terms and conditions of the” 
policy and that by virtue thereof it became subrogated to the rights and claims 
of Neumark against the defendant stemming from the loss. This action asserts 
those rights and seeks to enforce those claims. The essential facts are free from 
controversy. The defendant offered no proof, insisting that the plaintiff failed to 
establish a prima facie case. The policy “covers loss of and/or damage to the 
X * property or any part thereof aristng from any cause whatsoever” (court's 
italics), except loss or damage ensuing from about a dozen enumerated causes. 
Neumark delivered the diamonds to the defendant on memorandum “for exam- 
ination, and they remained the property of Neumark, and were to be returned on 
demand, and they were also delivered at the risk of the Rothblum (defendant) 
Company * *" Admittedly, the diamonds were “lost before they were r 
turned to Neumark.” At the time of such loss Neumark was the president of th 
defendant corporation. The diamonds were of the fair and reasonable value of 
$24.000. The policy stipulates that the amount of the loss may be determined “by 
agreement between the assured and the company.” The loss having been ascer- 
tained to be $12,000, the plaintiff, as subrogee, demands this sum from the defend- 
unt. That the defendant was liable to Neumark for the loss is obvious. Its cbliga- 
tion was to return the diamonds on demand and when it omitted to do so an 
action in Neumark’s favor against the defendant arose. Zaidens vy. Salter, 142 
Misc. 439, 254 N. Y. S. 603; Harms v. City of N. Y., 69 Misc. 315, 125 N. Y. S. 
477. The defendant, however, insists that no right of subrogation exists here 


because, it contends, that the payment of Neumark was voluntary, instead of 
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m pulsory, and, therefore, not pursuant to the provisions of the policy. Of 
, if the plaintiff was not compelled to make payment, but did so voluntarily, 

; right to subrogation would not arise. Koehler v. Hughes, 148 N. Y. 507, 511, 
.. E. 1051; Kiendl y. Cochrane, 153 App. Div. 802, 803, 138 N. Y. S. 630; 
National Bank of Ballston Spa v. Board of Supervisors, 106 N. Y. 488, 494, 

. E. 439; Gerseta Corporation v. Equitable Trust Co., 241 N. Y. 418, 425, 150 

501, 43 A. L. R. 1320. Hence, the single issue here presented 1s whethe1 
payment by the plaintiff to Neumark was compelled by the terms of the policy 
whether it was voluntary. The solution lies in the answer to the question 
whether Neumark, in the event he sued the insurer (plaintiff here), would make 
ut a prima facie case by showing what has been shown here, or whether he 
would have to go further and prove, as the defendant insists, the manner of the 
loss, i. e., that the loss did not come within the excepted causes. The defendant 
hoth misreads and misinterprets the verbiage of the policy. The coverage is not 
against theft. It is appreciably broader. The “policy covers loss of and/or damage 
to the * * * property or any part thereof arising from any cause whatso- 
excepting the enumerated causes. If the insurance was limited to loss by 

it, the plaintiff would have to prove the loss by that method, just as in the 
ase of a policy against loss by fire the fire must be shown. Providence Washing- 
ton Ins. Co. v. Youmans, 82 Mise. 433, 143 N. Y. S. 941. These exceptions 
conditions subsequent rather than conditions precedent. “The purpose of the 


are 
excep 
ion in normal situations is simple and obvious. It is inserted in the contract for 
e purpose of withdrawing from the coverage of the policy, as delimited by the 
eeneral language describing the risk assumed, some specific risk which the 
inderwriter declares himself unwilling to undertake * * * the occurrence of an 

cepted _peril * * does not in the least affect the binding force of the 
ontract.” Vance on Insurance (2d Ed.) pp. 405, 406. In an action by the insured 
against the insurer, the onus would not be upon the insured to allege and prove, 


is a condition precedent, that the loss was not occasioned by the specified excep- 
ions. Rather it would be incumbent upon the insurer to allege and prove, 
condition subsequent, that the loss arose from one of the excepted 
Valkenburgh et al., adm’rs, v. Am. Popular Life Ins. Co., 70 N. Y. 605; O'Connell 

New Jersey Fidelity & Plate Glass Ins. Co., 201 App. Div. 117, 193 N. Y. S 


as a 
causes. Van 


affirmed 235 N. Y. 583, 139 N. E. 744. The cases which the defendant leans 
on for support do not sustain its position. They do not hold that where the 
verage is so comprehensive as to embrace “loss of and/or damage to 


& * 


the 
property * * * arising from any cause whatsoever,” with certain 
enumerated exceptions, the plaintiff, as part of his case, is required to take him- 
serf without the exceptions. Paragraph fifth of the complaint discloses, and the 
mswer admits, the theory of the plaintiff’s case to be loss, and not loss by theft. 
ince the evidence adduced in plaintiff's behalf would have made out a prima 
facie case in an action by Neumark against the insurer, it must be held that the 
tayment was compulsory instead of voluntary. Consequently a verdict is directed 
tor the plaintiff for $12,000, with interest from June 10, 1931. Exceptions 


to 
lefendant. Fifteen days’ stay and thirty days to make a case 


GRANT v. PROVIDENCE PERMANENT FIREMEN’S RELIEF ASS’N 
No. 7152. 
Supreme Court of Rhode Island. March 24, 1933. 
165 Atlantic Reporter 369. 

INSURANCE 

Amendment of firemen’s relief association’s constitution, prohibiting pay- 
ment of benefits for disability not preventing remunerative work, after right 
thereto accrued, dreld valid. 

The association expressly reserved right to amend or repeal con- 
stitutional provisions, article creating benefits contained no clause pro- 
hibiting its amendment, and there was no suggestion that amendment was 
not reasonably necessary to conserve association’s funds. 


(For other cases, see Insurance, Dec. Dig. § 719[1].) 
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Exceptions from Superior Court, Providence and Bristol Counties; Hugh B. 


Baker, Presiding Justice. 
Action by Benjamin P. Grant against the Providence Permanent Firemen’s 


Relief Association. Decision for defendant, and plaintiff brings an exception 


Exception overruled and case remitted, with direction to enter judgment on 


the decision. 
James Harris, Malcolm D. Champlin, and John C. Knowles, all of Providence, 


for plaintiff. 
William A. Needham, Albert A. Baker, and Baker & Spicer, all of Provi- 


dence, for defendant. 





